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I 


TATUTORY provisions dealing with misrepresentations and false 
warranties did not exist in Illinois prior to the enactment of Sec- 
tion 154 of the Illinois Insurance Code of 1937. A considerable 

number of other states had, in recent years, already adopted similar leg- 
islation, some of which, however, was limited to health and accident in- 
surance, to life insurance, or to group life insurance.? The Illinois legisla- 
ture enacted a statute covering all types of insurance*—a desirable devia- 
tion. The need for protecting the insured in this matter is not confined to 
the field of insurance of the person. Section 154 reads as follows: 


No misrepresentation or false warranty made by the insured or in his behalf in the 
negotiation for a policy of insurance, or breach of a condition of such policy shall 


. defeat or avoid the policy or prevent its attaching unless such misrepresentation, false 


* Research Associate and Lecturer in the Law of Insurance, Northwestern University; 
formerly Professor of Law, University of Vienna, and Insurance Commissioner of Austria. 


t Associate Professor of Law, University of Chicago. 
t Ill. L. (1937) 696; Ill. Rev. Stat. (1941) c. 73, §§ 613-1065. Havighurst, Some Aspects of 


_ the Illinois Insurance Code, 32 Ill. L. Rev. 391 (1937); see also Goble, Codification of Illinois 
Insurance Laws, 30 Ill. L. Rev. 695 (1936). 


? A list of those statutes is to be found in Illinois Insurance Code Annotated 284 (Annotating 
Committee of the Section on Insurance Law of the Illinois State Bar Association, 1939) and 
in Statutes Affecting Representations in Insurance Contracts, 32 Col. L. Rev. 522 (1932). 

3Only marine and transportation insurance are excepted. These branches still present 
quite different problems of insurance law policy. 


4It is true that insurance of the person, particularly life insurance, makes a delicate and 


' cautious treatment necessary, since the object of the insurance contract is a human being and 


quite frequently the applicant himself. It is obvious that in the field of insurance of the person 


_ the statements relating to the risk have a different meaning to the applicant than in the field 
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warranty or condition shall have been stated in the policy or endorsement or rider 
attached thereto, or in the written application therefor, of which a copy is attached 
to or endorsed on the policy, and made a part thereof. No such misrepresentation or 
false warranty shall defeat or avoid the policy unless it shall have been made with 
actual intent to deceive or materially affects either the acceptance of the risk or the 
hazard assumed by the company. This section shall not apply to policies of marine 
or transportation insurance. 


This provision represents a new phase in the evolution of the Illinois 
law of warranties and representations in insurance contracts. The Illinois 
common law in the matter has frequently been called confusing, but this 
harsh criticism is not altogether deserved. While it is true that the Illinois 
decisions do not fit easily into a clear pattern and that some can hardly be 
reconciled on a theoretical level, this “confusion” was an inevitable ac- 
companiment of the efforts of the Illinois courts to break away from out- 
dated concepts and rules the wisdom of which had become increasingly 
problematical. 

With all their confusion, the Illinois decisions represent a healthy reac- 
tion against the classical warranty rule as it was developed by Lord Mans- 
field and defended by Baron Parke’s rhetoric for the law of marine 
insurance.’ Disliking the uncritical extension of the warranty doctrine to 
non-marine risks, an extension of which prior generations of lawyers had 
been guilty, the Illinois courts frequently paid but empty honor to the 
doctrine’s memory. They have been loath to construe statements of the 
insured as warranties “unless the provisions of the application and the 
policy taken together have left no room for any other construction.’® To 
protect the insured against the doctrine that a warranty as contrasted to 
a representation must be literally true to create a liability, courts have 
shown a tendency to label statements of the insured as representations 
rather than warranties whenever possible so that a wrong description of 
the risk by the insured would be fatal only if it materially affected the 


of property insurance. Psychological impediments have to be taken into consideration. Quite 
frequently false statements are caused by self-deception as a result of the will to live, a psycho- 
logical factor which has been taken into account frequently by saying that statements as to 
health are merely statements of opinion. Patterson, Essentials of Insurance Law 343 et seq. 
(1935). But all these peculiarities of life insurance can be taken care of through the judicial 
process if the statutory provisions are flexible enough. 


’ De Hahn v. Hartley, 1 Term Rep. 343 (K.B. 1786); Park, Insurance 318 (3d ed. 1796); 
Vance, The History of the Development of the Warranty in Insurance Law, 20 Yale L. J. 523 
(tor1); Patterson, Warranties in Insurance Law, 34 Col. L. Rev. 595 (1934). 


* McClary v. Grand Lodge Brotherhood, 282 Ill. App. 77 (1935); The Illinois Insurance 
Code Annotated 287 (1939). 
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risk.’ This has been done by the courts even with respect to statements in 
the application which the insurer had tried to raise to the dignity of war- 
ranties by incorporating the application into the policy.* To lend respec- 
tability to their efforts, courts have often resorted to a fiction and have 
claimed to be carrying out the “intention” of the parties,® even holding 
that use of the word “warranty” is not conclusive.*® Some seem to have 
gone so far as in effect to apply the test: could the applicant reasonably 
be held to have absolute knowledge as to the facts stated, and could the 
parties reasonably be held to have intended that the applicant should 
virtually guarantee the truth of his statements?™ 

By breaking down the clear line of demarcation between warranties 
and representations traditionally observed by the common law courts for 
more than a century,” these courts frustrated the ill-advised efforts of 
insurance companies to turn all statements of the insured into warranties. 
Yet the courts did not feel free to emancipate themselves completely from 
the common law’s prejudicial attitude and to abandon the warranty con- 
cept altogether, and sometimes they have become entangled in the drap- 
ery of words or have been frightened by their own daring. Such an atti- 
tude is not surprising in a legal system like that of the common law, whose 
concepts and theories show a particular vitality and longevity due to the 
strength of “group persistences.’*? The progress of the common law was 
rather slow and uneven and too often its inconsistencies became painfully 
apparent. Consequently, a new.effort was felt necessary to bring about a 
rational and more radical solution of the law of.warranties and representa- 
tions. Section 154 was the result. The question now is ‘whether the effort 
has been successful. 


7 Spence v. Central Accident Ins. Co., 236 Ill. 444, 86 N.E. 104 (1908). 

§ Minnesota Mutual Life Ins. Co. v. Link, 230 Ill. 273, 82 N.E. 637 (1907). 

9 Ibid., citing Moulor v. American Life Ins. Co., 111 U.S. 335 (1884). 

‘© Provident Savings Life Assurance Society v. Cannon, 103 Ill. App. 534, 546 (1902), aff’d 
201 Ill. 260, 66 N.E. 388 (1903). Contra: McClary v. Grand Lodge Brotherhood, 282 Ill. 
App. 77 (1935); Crosse v. Supreme Lodge, 254 Ill. 80, 98 N.E. 261 (1912). 

" Bailey v. Fraternal Reserve Life Ass’n, 202 Ill. App. 430 (1916); Globe Mutual Life Ins. 
Ass’n v. Wagner, 188 Ill. 133, 58 N.E. 970 (1900); Minnesota Mutual Life Ins. Co. v. Link, 


230 Ill. 273, 82 N.E. 637 (1907); 25 Iowa L. Rev. 381 (1940), noting Smith v. Monumental 
Life Ins. Co., 301 Ill. App. 217, 22 N.E. (2d) 309 (1939). 


™ Kenyon v. Berthon (N.P. 1779), reported in Park, Insurance 426 (6th ed. 1809); Sohn v. 
New York Indemnity Co., 340 Ill. 129, 172 N.E. 54 (1930); Spence v. Central Accident Ins. 
Co., 236 Ill. 444, 86 N.E. 104 (1908), noted in 7 Mich. L. Rev. 438 (1909); Misstatements 
Which Avoid Insurance Policies, 71 U. of Pa. L. Rev. 141 (1922); Vance, op. cit. supra note 5, 
at 527, 531, 534- 


"3 2 Pareto, The Mind and Society §§ 842 et seq. (1935). 





212 THE UNIVERSITY OF CHICAGO LAW REVIEW 


According to the commentary of the Annotating Committee, the mean- 
ing of Section 154 is quite clear: it “places representations and warranties 
upon the same footing. It has restricted the rules heretofore applied to 
warranties and broadened those applied to representations.” The com- 
mentary also suggests that the common law distinction between repre- 
sentations and warranties, “heretofore observed by Illinois courts to a 
large extent,” has been abolished." 

This interpretation seems quite persuasive. The first sentence of Sec- 
tion 154 does indeed put representations and warranties (and conditions) 
on the same footing by requiring as a prerequisite of their binding effect 
the same form of documentation."® According to the second sentence of 
the section, a misrepresentation or false warranty does not defeat the 
policy unless it has “been made with actual intent to deceive or ma- 
terially affects either the acceptance of the risk or the hazard assumed by 
the company.” An immaterial breach of a warranty, if there is no intent 
to deceive, is therefore no longer fatal, and to this extent warranties and 
representations have also been put on the same footing. 

But these observations do not exhaust all the implications of Section 
154 as it is understood by the Annotating Committee, and these must be 
articulated clearly in order to determine whether Section 154 as inter- 
preted by the Annotating Committee has brought about a successful solu- 
tion of the problem presented by warranties and representations. Al- 
though the Annotating Committee’s commentary does not say so ¢xpress- 
ly, the presence of either fraud or materiality under the committee’s the- 
ory is not only necessary but also sufficient to defeat recovery. The con- 
sequences of this theory are considerable. 

*4 The Illinois Insurance Code Annotated 285 (1939). 


*SIn this respect the statute amounts to a considerable improvement upon the common 
law which recognized the binding force of representations that were not made part of the 
policy. Sohn v. New York Indemnity Co., 340 Ill. 129, 172 N.E. 52 (1930). Since under the 
second sentence of Section 154 misrepresentations may have the same fatal consequences as 
have false warranties, there are indeed strong reasons for prescribing the same formal requi- 
sites for both. 

The meaning of the term “condition” has not been elucidated by Illinois decisions. Some 
courts have used warranty and condition as synonymous terms. A comparison of the first 
sentence which mentions conditions with the second sentence which omits to mention them 
makes it clear, however, that ‘“‘condition” in terms of § 154 means conditions which do 
not relate to the risk as warranties do. Under this interpretation it makes good sense that 
only the first sentence of §154 mentions conditions. It is a good thing to be quite ex- 
plicit in extending the requirement of documentation to all conditions to eliminate the possi- 
bility of an argumemtum e conirario. The fraud or increase-of-hazard test, on the other hand, 
provided for in the second sentence, is properly applied only to conditions relating to the risk, 
i.e., warranties, and not to other conditions of the insurer’s liability, as, for instance, the very 
important condition, “payment of the first premium.” 
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Since the statute does not define “material,” it must be assumed that 
this term of art has the meaning given it by the common law literature and 
particularly by case law. According to the common law, a misrepresenta- 
tion (or false warranty) is material if the “true facts increase substantially 
the chances of the event insured against so as to cause a rejection of the 
application or the imposition of different conditions.’”"* Since “different 
conditions” include higher premiums,” Illinois courts accepting the An- 
notating Committee’s version of Section 154 would have to regard a false 
description of the risk as fatal, not only if the true description of the risk 
would have resulted in a rejection of the application, but also if it would 
have caused only a slight increase of premiums. And they would be unable 
to differentiate in this respect between false warranties and misrepresenta- 
tions, since the distinction is said to be abolished. The resulting rigidity 
of the law would represent a deplorable step backwards when contrasted 
with the flexibility of the preexisting Illinois common law. Heretofore in 
actions at law many Illinois decisions have held that false representations 
are fatal only if the insured “had failed to communicate . . . . what he knew 
or should have known was material to the risk.’’* It is true that the poten- 
tialities of loosening up “hardened” concepts lying in these decisions have 
never been fully used, but they can hardly be overestimated, particular- 
ly if we remind ourselves of the tendency of the Illinois courts to turn 
warranties into representations whenever possible. 

But the sorry plight of the insured might not end here. Under the act 
a misrepresentation or breach of warranty is fatal if it “materially affects 
either the acceptance of the risk or the hazard assumed by the company.” 
It could be contended by the insurance companies, and they certainly 
wil) make the most of it, that the statute by stating these alternatives in- 
tended to substitute the individual insurer standard for a purely objective 
test." This interpretation could be fortified by contrasting the Illinois 

** Penn Mutual Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co., 72 Fed. 413, 423 
(C.C.A. 6th 1896); Hancock v. Nat’l Council of the Knights and Ladies of Security, 303 Il. 
66, 135 N.E. 33 (1922); Wasem v. Metropolitan Life Ins. Co., 269 Ill. App. 275 (1933); as to 


the possible tests of materiality see New York Insurance Code of 1939, 40 Col. L. Rev. 880, 887 
(1940). 

"7 New York Insurance Code of 1939, 40 Col. L. Rev. 880, 887 (1940). 

*8 Moulor v. American Life Ins. Co., 111 U.S. 335, 346 (1884), constantly cited by Illinois 
cases; see Thompson v. State Mutual Life Assurance Co., 305 Ill. App. 255, 27 N.E. (2d) 330 
(t940). These decisions tend toward a culpability principle, page 222 infra. 

1” The dangers of the subjective standard for the insured are well illustrated by a New 
York decision dealing with a case where the two alternatives were provided for in the insur- 
ance policy. A juror had asked the court, “Suppose we believe the company when it said it 
would not insure the plaintiff if the company knew the defect, but do not believe they would 
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statute with those statutes of sister states which have only the material- 
to-the-risk alternative.*® Such a reading of the subjective insurer test into 
the statute also means a worsening of the position of the insured. Hereto- 
fore many Illinois courts when applying the materiality test to misrepre- 
sentations have afforded the insured protection by determining material- 
ity from the point of view of a reasonably careful and intelligent man.” 
In view of these important implications of the statutory interpretation 
presented by the Annotating Committee, a careful examination of the 
statute’s wording is necessary. Is it true that according to the statute 
the presence of either fraud or materiality is not only required but also 
sufficient? A careful reading of the statute reveals, as Havighurst has al- 
ready observed, that “the provision is phrased so as to state what will not 
defeat the policy, not what will defeat it. Insofar as there is an indication 
that one of the facts will defeat the policy it rests wholly on implication.’ 
In other words, Section 154 does not expressly say that fraud, unaccepta- 
bility of the risk, and underinsurance due to its misdescription are to be 
treated equally and will avoid the policy under all circumstances. On the 
contrary, the statute says only that unless one of these alternatives is pres- 
ent the policy cannot be declared void. Still, the Annotating Committee 
is in good company with its interpretation of Section 154. Courts and 
legal writers when interpreting statutory provisions in other states which 
form the model of Section 154 have never paid any attention to negative 
wording. On the contrary they have always read those statutes to 


have been justified in refusing to insure—what shall we say then?” The trial court instructed 
the jury: “That the circumstances must have been such that the company would have been 
justified in refusing; that it could not relieve itself from liability merely by saying it would 
refuse ” (Italics added.) Counsel for the defendant insurance company excepted to this 
instruction and requested the court to charge that the company was its own judge as to what 
was justifiable in the matter of accepting or refusing a policy. The judgment was reversed on 
appeal on the theory that “it was entirely optional with the company whether or not it ac- 
cepted this plaintiff’s application and issued to him a policy ” Denler v. Continental 
Casualty Co., 213 App. Div. 30, 209 N.Y. Supp. 629 (1925). For a justification of the sub- 
jective test see New York Insurance Code of 1939, 40 Col. L. Rev. 880, 887 et seq. (1940); 
Patterson, op. cit. supra note 4, at § 82. 


2° E.g., Mass. Ann. Laws (1933) c. 175, § 186; Havighurst, op. cit. supra note 1, at 403; the 
New York Insurance Code of 1939 has codified the subjective insurer test, N.Y. Ins. Law 
(McKinney, 1940) § 149(2) and (3). The argument in rebuttal of such an interpretation based 
on the wording of the statute is rather weak: the use of the present tense in the statute is by 
no means conclusive evidence that the two alternatives are only a tautological statement of the 
objective insurer test. 


** Hancock v. Nat’! Council of the Knights and Ladies of Security, 303 Ill. 66, 135 N.E. 33 
(1922). 


* Havighurst, op. cit. supra note 1, at 402 n. 65, 403. 
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mean that either fraud or an increase of hazard is sufficient to avoid a 
policy.” 

But is such an interpretation desirable? Is it not preferable to read the 
statute literally? This would mean that the presence of fraud or material- 
ity is not necessarily sufficient but is only a minimum requirement. Section 
154 thus interpreted does not lay down a rigid rule but gives a very elastic 
one, enabling the courts to differentiate between various situations and to 
insist upon additional requirements should such insistence be fair and 
equitable. The question can only be answered on the basis of an examina- 
tion of the two alternatives. They are a pair of very uneven requisites: 
the fraud alternative is a feature of insurance delinquency ; the increase-of- 
hazard alternative is a matter of insurance economics. 


II 


Actual Intent to Deceive-—The fraudulent applicant intends to load the 
insurer with a contract he knows to be detrimental to the insurer.?4 The 


23 E.g., Mack v. Pacific Life Ins. Co., 167 Minn. 53, 208 N.W. 410 (1926), construing Minn. 
Stat. (Mason, 1937) § 3370; McDonough v. Metropolitan Life Ins. Co., 228 Mass_450, 117 
N.E. 836 (1917), interpreting Mass. Gen. Laws (1932) c. 175, § 186. The Kentucky Supreme 
Court for instance in interpreting a Kentucky statute had this to say: “If a representation is 
.... untrue and material, it taints the contract whether fraudulent or not, and, if untrue and 
fraudulent, it taints the contract whether material or not.” Nat’l Life & Accident Ins. Co. 
v. Fisher, 211 Ky. 12, 276 S.W. 981 (1925); Penn Mutual Life Ins. Co. v. Mechanics’ Savings 
Bank, 72 Fed. 413 (C.C.A. 6th 1896). Contra: Johnson v. Nat’l Life Ins. Co., 123 Minn. 453, 
144 N.W. 218 (1913); Franklin Fire Ins. Co. v. Shahan, 46 Ga. App. 181, 167 S.E. 194 (1932). 
The Annotating Committee’s point of view finds further support in the legislative history of the 
provision. An early draft of the provision contained, according to Havighurst, op. cit. supra 
note 1, at 402 n. 65, the contribute-to-the-loss principle. A later draft required that breaches of 
warranties and misrepresentations be both fraudulent amd material in order to defeat the 
policy. In the last draft “the common statutory provision most favorable to the companies 
was finally incorporated.” Therefore, it is quite possible that the legislature also intended to 
favor the insurer by making fraud or materiality sufficient requirements for a denial of re- 
covery. But did such an intention find its expression in the final wording of the statute? 


4 Recent legal literature has not found fraud in the inception of the insurance contract 
worthy of the detailed treatment accorded to false warranties, misrepresentations, and con- 
cealment, not because the law on fraud has been settled beyond doubt by either common 
law or statute but rather because the practical importance of fraud as an independent ground 
for defeating recovery of a dishonest insured has diminished. Early insurance cases like Carter 
v. Boehm, 3 Burr. 1905 (K.B. 1766), inform us that the defense of fraud once was an important 
weapon in the hands of insurance underwriters who had miscalculated a risk because the 
insured had kept back circumstances in his knowledge relating to the risk. Out of these cases 
the common law developed the doctrine of fraudulent concealment and its use now is of con- 
siderable practical importance to fraud in the inception as a separate category. If the appli- 
cant had kept back relevant circumstances within his knowledge, the insurance underwriter 
was protected by the doctrine of concealment; had he made affirmative false statements the 
law of warranties or representations afforded ample protection to the ‘underwriter. Park, 
Insurance 174 (3d ed. 1796); The Evolution of the Doctrine of Concealment in Insurance 
Law and its Present Status, 9 Tulane L. Rev. 449 (1935). 
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very nature of the insurance contract, which calls for indemnification 
out of a common fund in return for the payment of relatively small pre- 
miums, demands that an insurance contract be avoided in every case of 
fraud, thereby punishing and deterring fraudulent actions. 

But what about so-called immaterial fraudulent misrepresentations? 
A majority of decisions seemingly have refused to regard an immaterial 
misrepresentation as fatal simply because it was made with actual intent 
to deceive.** And these decisions have found the moral support of the 
legal literature which supplied the argument that “the purpose in allow- 
ing rescission is to protect the insurance company and its other policy- 
holders against undesirable risks, not to punish the dishonest applicant 
whose dishonesty has caused no harm.’** To be sure, an insurance com- 
pany should not be permitted to defeat recovery by proving that the in- 
sured has knowingly misstated a trivial matter. This situation can easily 
be taken care of by giving the applicant the benefit of the doubt. “If the 
facts present a case of misstatement on an immaterial point that was 
known to the applicant, the inference would ordinarily be that he had no 
intention to deceive because he believed the matter to be immaterial.” 
But without unduly stretching the imagination one can visualize extreme 
cases of actual intent to deceive which purely through chance do not ma- 
terialize. Should, for instance, an insured who has fraudulently denied 
the storing of explosives, be entitled to recover simply because the explo- 
sives have become harmless by a fortuitous accident and without his 
knowledge?* And should not the insurance company be permitted to ter- 
minate the relationship with such an insured, whose behavior has shown 
that he is quite capable of an insurance fraud?*® To take care of the wide 
variety of possible situations, the courts need sufficient leeway to enable 
them to deny recovery or to allow rescission at the initiative of the com- 
pany in extreme cases of fraud even though the misstatement happens to 
be immaterial. This result can easily be reached if we read the statute 
literally and admit that under the statute fraud is only a minimum re- 
quirement. Any other interpretation of the statute does violence to its 
clear wording. 

*s Patterson, op. cit. supra note 4, at § 84. 

* Patterson, op. cit. supra note 4, at 367. This theory amounts to an application of the 
contribute-to-the-loss test; as to the latter see page 218 infra, note 33. 

27 Patterson, op. cit. supra note 4, at 367. 

*8 A precedent for this attitude may be found in Lynch and Jones v. Hamilton, 3 Taunt. 37 
(C.P. 1910), aff'd sub nom. Lynch v. Dunsford, 14 East 494 (K.B. 1811). 


*° The problem is somewhat similar to that of the breach of a moral hazard warranty, note 
40 infra. 
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The theory that the insurance company is not protected under the 
fraud alternative if the misstatement is fraudulent but immaterial must 
necessarily affect the meaning of the materiality alternative. If, under the 
fraud alternative, fraud and materiality of a misstatement have to be pres- 
ent to prevent recovery, then, under the materiality alternative, material- 
ity alone and unaccompanied by fraud can hardly be considered sufficient, 
for were materiality alone sufficient, the fraud alternative in the statute 
would be meaningless. But this latter result is inevitable under the pre- 
vailing theory unless we amputate with bold surgery the fraud alternative 
as surplusage altogether, or limit the materiality requirement to fraudu- 
lent misrepresentations, thereby preserving the venerable distinction be- 
tween representations and warranties.*° 

Materiality—lIt is almost an axiom of insurance law—in Illinois and 
elsewhere—that a misrepresentation or false warranty is material if the 
“true facts increase substantially the chances of the event insured against 
so as to cause a rejection of the application or the imposition of different 
conditions.” Section 154 expresses the same idea.* 

This increase-of-hazard test of materiality is supposed to protect the 
insurance company in a wide variety of situations. On the one extreme is 
the case where the insurance company, had it been correctly informed by 
the insured about the risk, would have rejected the application because 
the true risk was technically uninsurable, thereby making the application 
unacceptable. On the other extreme is the case where the company, if 
correctly informed, would not have rejected the risk but rather would 
have accepted it, stipulating only for a slight increase in premiums. This 
observation confirms that the matter of materiality is not a question of in- 
surance delinquency, as is the case of fraud, but a mere question of insur- 
ance economics to be settled by economic considerations. 

So long as the event insured against has not happened, the insurance 
company must be given a right of rescission if it could justifiably have re- 
jected the risk because of the real hazard—in other words, if the risk was 
unacceptable. This much is obvious. But how about the case where cor- 
rect information would have led only to an increase in premiums, how- 
ever slight? Is the same solution inevitable simply because the company 

3° The legal literature has always confined its criticism of the suggestion that a fraudulent 


misstatement irrespective of its materiality avoids a policy to fraudulent immaterial mis- 
representations. 


3*The wording of § 154, “unless it... . materially affects either the acceptance of 
the risk or the hasard assumed by the company,” makes it impossible to argue that the 
statute employs a subjective insurer standard. Since the “hazard assumed” alternative obvi- 
ously describes an insurance-technical situation, ‘‘acceptance”’ can only mean “acceptability.” 








| 
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cannot be regarded as bound to carry out a contract based on a miscalcu- 
lation of the premiums due to a misdescription of the risk by the insured? 
The answer must be in the affirmative. If in the case of underinsurance 
the right of rescission should be denied, the insurer must be given the right 
to sue the insured for the premium difference. But that would mean bur- 
dening insurance companies with doubtful law suits, because the courts 
will not readily enforce a new contract at higher premiums.” 

The economic aspect entirely changes after the event insured against 
has happened. Now it is possible to distinguish between the case where 
the risk was unacceptable and the case where it was only underinsured. 
To be sure, the insured cannot expect to receive full recovery since he has 
not paid the full premium on the basis of the real risk and paying the bal- 
ance is out of the question. But to deny recovery altogether overstresses 
the potential risk increase created by the misrepresentation or breach of 
warranty. 

It is in no way an absolute postulate of the policy of insurance law that 
misstatements of the risk (false warranties and.misrepresentations) either 
will have no fatal consequences at all or, if material, will defeat recovery 
completely irrespective of whether the true risk was unacceptable or only 
underinsured. A few jurisdictions have felt in a vague way the defective- 
ness of this lack of discrimination in applying the increase-of-hazard test. 
But they have failed to see that it is not the increase-of-hazard test but 
only the sweeping application of an everything-or-nothing principle which 
causes this defect. To remedy the injustice these jurisdictions have re- 
placed the increase-of-hazard test by the contribute-to-the-loss test, 
thereby going to the other extreme.*? They only ask whether or not the 
misdescribed factor actually contributed to the happening of the event 
insured against or actually increased the loss. Had the insured been fortu- 
nate in that the event insured against was not caused by the misdescribed 
risk factor he is entitled to recovery in full. In this situation the applica- 
tion of the contribute-to-the-loss principle gives the insured too much. 
He receives full compensation without having paid for the potential risk. 


# This is born out by the experience of continental countries. Section 41 of the German 
Insurance Code which gives the insurance company the right to recover the premium differ- 
ence has never become living law. Article 22 of the French Code gives the company the right 
to enforce the contract at an increased premium if accepted (!) by the insured. In this country 
an additional difficulty exists due to the unilateral nature of the insurance contract. 


33 Only a few jurisdictions have adopted the contribute-to-the-loss principle in its pure form. 
Most statutes belonging to this group have introduced it only in a hybrid form providing that 
the breach of warranty is fatal if it either did contribute to the loss or existed at the time 
of the loss. 
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On the other hand, had the insured been unfortunate in that the misde- 
scribed risk factor contributed in any way to the loss, he receives nothing, 
the degree of contribution being irrelevant. This shows that the contrib- 
ute-to-the-loss principle if employed exclusively would apply the every- 
thing-or-nothing rule as in a lottery** and does not afford a satisfactory 
solution at all. 

Both the contribute-to-the-loss and the increase-of-hazard tests must 
lead to unjust results so long as the everything-or-nothing principle is ap- 
plied to situations where the insurance company would have only stipu- 
lated for higher premiums. They both give the insured in a rather mechan- 
ical way either too much, namely, more than he paid for, or nothing at all. 
This consideration leads to the notion of replacing the rigid everything-or- 
nothing principle by the proportionate-reduction-of-recovery principle. 

The proportionate-reduction-of-recovery principle is based on a rather 
simple idea. The insured, because of his misdescription of the actual risk, 
has paid only part of the premium he should have paid and consequently 
is entitled to receive only a proportionate share of the recovery. Despite 
its obvious appeal to our sense of fairness, the principle has been used in 
this country only in a few isolated instances. 

It has been universally adopted (introduced by the insurance business 
itself) in the field of life insurance in the case where the applicant has mis- 
stated the basic factor of the risk, namely, his age. Since in life insurance 
the tariff premiums are calculated on the basis of the age of the insured, 
the application of the proportionate-reduction-of-recovery principle in 
cases of age misstatement is a matter of simple arithmetic: the amount 
of insurance is reduced to that sum which the premiums paid would have 
purchased at the true age of the insured.** It is therefore not surprising 
that this regulation has been adopted all over the world. 

Another illustration of the application of the proportionate-reduction- 
of-recovery principle—in the field of property insurance and far removed 
from the matter of misstatements—is furnished by the so-called ‘“‘average 
policy,” sometimes agreed upon by the parties and sometimes provided for 
by statute. It obliges the insurer to make good such a proportion of the 


34 The German Insurance Code does not furnish us with evidence in favor of the contribute- 
to-the-loss test, as the American literature occasionally maintains. It mitigates the contribute- 
to-the-loss test by combining it with an extreme exculpation principle, but only in favor of the 
insured. Whenever the contribute-to-the-loss test works to the detriment of the insured the 
latter may still recover in full should the court regard the misrepresentation as excusable. To 
avoid the everything-or-nothing principle the German courts frequently have gone to ex- 
tremes in stressing the exculpation principle. 

35 N.Y. Ins. Law (McKinney, 1940) § 155(1)(d); 1 A.L.R. 459 (1919); 14 A.L.R. 926 (1921). 
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loss as the sum insured shall bear to the total value of the property at the 
time the event insured against occurs. Since the property insurers meas- 
ure their risks by premiums calculated with regard to the sums insured, 
this clause again is an application of the proportionate-reduction-of-re- 
covery principle. 

An isolated attempt to introduce the principle intg the law of fire insur- 
ance was not successful.** The statute was a failure because it erroneously 
used the life insurance analogy and reduced the sum insured instead of the 
sum of recovery, thereby giving an undeserved advantage to the insured 
in many cases where the fire loss was only partial.*7 Moreover, this statute 
maintains the contribute-to-the-loss test in terms of the everything-or- 
nothing principle. Thus, if the fact of risk misrepresented has contributed 
in any way to the loss, the pro-rata principle is inapplicable. 

The pro-rata principle is unquestionably the most equitable rule in 
cases of underinsurance due to the insured’s misdescription of an accept- 
able risk. It takes into account the fact that the insurance company, if ade- 
quately informed, would not have rejected the application but properly 
would only have charged higher premiums, and at the same time it does 
not give the insured the unfair advantage of the full recovery he sometimes 
receives by operation of the contribute-to-the-loss principle. The insured 
can recover only on the basis of the premiums he actually has paid. 

The question therefore arises whether there are reasons which prevent 
the general introduction of the proportionate-reduction-of-recovery prin- 
ciple. According to the literature on the subject the only serious obstacles 
are practical. The proportionate-reduction-of-recovery principle is said 
to be “unworkable in the absence of a reliable yardstick by which to 
measure the increase in premium.”* But could not this practical diffi- 
culty be taken care of to some extent at least by fictitious tariffs worked 
out “ad hoc” by insurance experts? It has to be conceded, however, that 
insofar as fictitious tariffs cannot be worked out, the increased risk has 
to be treated as unacceptable. To that extent, the pro-rata principle has 
to be replaced by the everything-or-nothing rule, and recovery must be 
denied. 


36 A New Hampshire statute provides: “A policy shall not be avoided by reason of any 
mistake or misrepresentation, unless it appears to have been intentionally and fraudulently 
made, or unless the difference between the property as it was represented and the property as it 
really existed contributed to the loss; but the sum insured by the policy shall be taken to be 
such fractional part of the sum mentioned therein as the premium paid by the insured is of 
the premium which he ought to have paid, not exceeding in any event the value of his interest 
in the property.” N.H. Pub. Laws (1926) c. 276, § 4. 

37 Patterson, op. cit. supra note 4, at § 75. 


3* Patterson, op. cit. supra note 4, at 327. 
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But what about “moral hazard” misstatements? The increase of 
hazard caused by the misstatement is, of course, incalculable. The pro- 
rata principle, therefore, is inapplicable at the outset. The contribute-to- 
the-loss test, on the other hand, is also not available because the fact mis- 
described is unable to contribute to the loss. The problem loses some of its 
difficulties, however, when we remind ourselves of the nature of the mis- 
represented facts in question. These facts are not factors of the risk itself 
but are mere indications of an abnormal additional risk: their presence 
increases the danger that the event insured against may be brought about 
by the fraud or carelessness of the insured. The double insurance of the 
same risk, for instance, may increase the danger of arson or the negligent 
treatment of the property insured—matters very difficult for the insurer 
to prove. So long as the event insured against has not occurred it is im- 
possible to measure whether and to what degree such a misstatement will 
affect ‘the hazard assumed by the company.” Therefore, the insurance 
company ought to be entitled to rescind the contract before loss whenever 
there is such a misstatement. But the situation might be different after 
the loss has occurred. Now the insured who is guilty of such a misstate- 
ment may show beyond any shadow of doubt that the loss was not the re- 
sult of his fraud or carelessness. To use an illustration: there has been a 
misstatement as to former fires, but the insured can show that the fire 
insured against was the result of lightning or of the carelessness of a person 
he is not responsible for. Since in such a case the inference raised by the 
misstatement is not justified, the misstatement cannot be regarded as 
material at all (indirect application of the contribute-to-the-loss test). The 
burden of overcoming the inference being on the insured, it is unavoidable 
that recovery be denied if, for instance, the fire was a fire of “unknown 
origin,” which is always suspicious (indirect application of the increase-of- 
hazard test).4° Such an indirect application of the increase-of-hazard 
»% Patterson, op. cit. supra note 4, at 326. 


« Another illustration is afforded by DePee v. Nat’l Life and Accident Ins. Co., 144 Kan. 
751, 754, 62 P. (2d) 923, 925 (1936) (a life insurance case). Here the insured who was killed in 
agun-battle with public officials had falsely stated in his application that he had been a plasterer 
for fourteen years. In reality he had been in prison for robbery during seven of these four- 
teen years. The court in denying recovery under the Kansas contribute-to-the-loss statute 
said his “career of crime” (the fact misrepresented) “culminated in his violent death” and that 
therefore the misrepresented fact actually contributed to the event insured against. The 
court is here applying a fiction. In reality it is applying indirectly the increase-of-hazard 
test (unknown to the statute). This is confirmed by the court’s statement: “A man who has 
adopted a career of .... robbery . . . . is not as safe a risk as a man who follows the honorable 
and useful occupation of a plasterer.” Consult by way of contrast Becker v. Kansas Casualty 
& Surety Co., 105 Kan. 99, 181 Pac. 549 (1919). Although the two cases use different ration- 
alizations, it is significant that both deny recovery because the courts regarded the increased 
risk as unacceptable. 
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test, however, presupposes that the insurer himself seriously considered 
the breach of the moral hazard warranty as risk increasing. 

In determining this issue we should not lose sight of the fact that insur- 
ance underwriters have made excessive use of moral hazard warranties, 
such, for instance, as the “‘sole and unconditional ownership” clause often 
used as a club over the insured.“ Frequently it can be shown by the in- 
sured, on the basis of the constant practice (usage) of the insurance com- 
pany involved, that it would have neither rejected the application nor 
charged higher premiums but would have waived the moral hazard pro- 
vision. Thus the moral hazard cases are no insurmountable obstacle to 
the application of the pro-rata rule or principle. But this principle should 
be applied only within its proper domain—that of the underinsured but 
acceptable risk. This limitation has been overlooked by the French In- 
surance Code of 1930, the most recent of the European insurance codes, 
which uses the pro-rata principle exclusively.“ Unacceptability of the 
risk, contribution to the loss, fraud, negligence however gross—all these 
factors are irrelevant. That such an exclusive application of the pro-rata 
rule produces unjust results may easily be demonstrated: a stock of goods 
has been insured against fire without disclosure that there are celluloid 
goods among them. Two situations might be contrasted. The insured, a 
skilled merchant, when asked whether the stock includes easily inflamma- 
ble goods has answered in the negative. This answer amounts to gross neg- 
ligence since he himself stored the celluloid goods which turned a small fire 
into a destructive conflagration. Or, the insured has not been asked about 
the presence of easily inflammable goods which have been stored by a clerk 
without the insured’s knowledge, and the fire does not even reach these 
goods. In each case the insured recovers the same pro-rata share of his 
damages under the French statute. These examples make one wonder 
whether the pro-rata principle, even within its proper domain, ought not 
to be supplemented by the contribute-to-the-loss and the culpability® 
principles cautiously used so that the pro-rata amount might be increased 
or decreased according to the merits of the individual case. 

To sum up: the solution suggested here does not mean abolition of the 
increase-of-hazard test; it means only a limitation of the everything-or- 

4* Goble, The Moral Hazard Clauses of the Standard Fire Insurance Policy, 37 Col. L. Rev. 
410 (1937). 


# Article 22 says apodictically with regard to non-fraudulent concealment or misstate- 
ment: “The recovery is to be reduced in proportion with the rate of premiums the insured 
should have paid had he described the risk completely and exactly.” 


43 The beginnings of a culpability doctrine may be found in the fraud rule and in the mis- 
representation cases, note 18 supra. 
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nothing rule. The latter rule is contrary to the nature and purpose of in- 
surance and ought to be confined to cases of fraud and to those cases of in- 
creased hazard which make the risk unacceptable. Here neither the con- 
tribute-to-the-loss test nor the pro-rata principle can serve as a guide. 
The pro-rata principle has its proper domain where the risk is only under- 
insured. But as the French law shows, it has to be supplemented by the 
contribute-to-the-loss test and possibly even by the culpability principle. 
The moral hazard cases, as shown above, require a particular treatment, 
since the fact misstated is not a risk factor itself. 

The Illinois courts are in the fortunate position of being able to use the 
various tests in the manner described, provided that the statute is read 
literally. Section 154 thus read restricts only the application of the every- 
thing-or-nothing rule by prescribing minimum requirements without 
which a policy cannot be avoided. But beyond that there is still a legal 
vacuum open for the development of the common law along the lines in- 
dicated. That such a development is badly needed is illustrated by the 
fact that many legislatures, disappointed with the harshness of the every- 
thing-or-nothing principle, which might work both ways, have begun to 
experiment with other solutions. Only if we regard fraud and materiality 
as a minimum requirement can we afford to declare the common law dis- 
tinction between (affirmative) warranties and representations as obsolete. 
The distinction has indeed outlived its usefulness under the interpretation 
of Section 154 presented here. If, on the other hand, the presence of either 
fraud or materiality should be regarded as sufficient to defeat recovery ir- 
respective of whether the risk was unacceptable or only underinsured, 
then the distinction has to be preserved in the interest of the insured, 
clumsy weapon though it be. 

The problem of limiting the everything-or-nothing principle in the 
field of misrepresentations and false warranties has a larger aspect. It is 
part of the general problem of how to divide fairly the damage caused by 
technically defective conduct of the honest insured, e.g., breach of a con- 
tinuous warranty, failure to prevent the extension of the loss, failure or 
delay to give notice, etc. In all these cases the proportionate-reduction-of- 


recovery principle, enlarged into a general reduction-of-recovery principle, 
should find application. 





ON THE GOOD, THE TRUE, THE 
BEAUTIFUL, IN LAW* 


K. N. LLEWELLynt 


PROLOGUE 


N THE first two lectures of this series, I tried to show the succession 
of overemphasis on one, another, and ever another vital phase of 
the institution of law, in presenting what the thinker, his public, or 

both, took to be a rounded view of the whole; and I suggested that the 
needs of a man within himself, and of his times around him, made the 
swing from exaggeration to exaggeration all but inevitable. 


* The text represents the last two of four lectures read at the University of Chicago in the 
spring of 1941. Changes made since are minor. The substance of the first lecture, “Ancient 
Issues and a Forgotten Institution,” is somewhat indicated in my paper in My Philosophy of 
Law 181 (1941). The second lecture, “On the Problem of the True, in Law,” dealt with 
differences between objectively verifiable truth, and truth of other kinds, and with the need for 
keeping them distinct; it dealt also with the problem of finding and stating true law, in those 
areas of flux which are so troubling, and attempted a reconciliation between Fuller’s position 
and my own. It also introduced a certain non-existent legal philosopher who has been of much 
service to my thinking; he will be met here in the Prologue. 

It is plain that the subject-matter is hardly scratched in these lectures. The material for 
one needed companion piece, which might be called ‘‘On the True, about Law,” has appeared 
in The Theory of Legal “Science,” 20 N.C.L.Rev. 1 (1941). A second companion piece, which 
might be called ‘On the Problem of Official Truth,” has not been written and would deal 
with the perennial problem when action, or settlement, is imperative, and data, or the needed 
“forms,” are inadequate or absent. Again, the present lecture requires to be companioned 
by one on “The Esthetics of Legal Craftsmanship,” with discussion at the very least of ad- 
vocacy and counseling; and by one on “The Esthetics of Substance,”’ which lap over interest- 
ingly upon technical efficiency, on the one hand, and upon the Good, on the other. Indeed, if 
I were arranging a more complete set of lectures, I should be inclined to place the one on “The 
Esthetics of Substance” at the end, because it not only must draw so vigorously upon the True 
and the Good, but also, on pain of utter failure, must work the three phases into harmony. 
And I am rather clear that in a fuller presentation, there would have to be included under 
“The Good,” a study of “Justice, Efficiency, and Warmth,” developing not only the problem 
of finding the first, and of weaving the three together, but also that of finding a symbol for 
law of very different character from that of a large, cold, figure, distant, blind and carrying a 
sword—a symbol earth-rooted and friendly as an oak. 

While the lectures here presented purport to offer nothing but a point of view, they do pur- 
port to offer a point of view carefully considered and carefully phrased. And they both evidence 
and hope to persuade of my conviction that any sound socio-jurisprudence turns on analysis 
of what the institution of law is for, and how it goes round, with one’s fighting convictions 
on the former never allowed to interfere with accurate observation of the latter. 


t Betts Professor of Jurisprudence, Columbia University. 
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That, I take it, is why no flesh-and-blood philosopher about law, or of 
law, can really be trusted to maintain balance in his any effort to present 
a picture of the whole. Let him touch law, and he touches, of necessity, 
and then of necessity responds to, a deflecting need of his own here and 
now. Hence I crave your indulgence to introduce a philosopher who is not 
flesh and blood, and never has been. He is a Euclidean result of a set of 
non-Euclidean axioms about what an ideal philosopher of law should 
rightly be. He came into his own type of existence as a test and check-up, 
in an effort to keep personal vagaries and the needs of my own here and 
now from too greatly distorting my efforts at a picture of the whole. And, 
having lived with him for a couple of years, I find him assuming an un- 
controllable way of his own, with results by turns shocking, dazzling, and 
trite, as various unforeseen consequences of the axioms of his being 
proceed to discover themselves. 

To philosophize about law for our use, such a philosopher had to be 
rooted soundly in the human, and had both to know our own system inti- 
mately and to be apart from it. Plainly, also, he had to be intimate, in 
firsthand experience, with a homely, well-worked simple system of law 
adjusted to a largely pre-industrial economy such as gave all Western 
law its basic concepts. No less plainly, he had to be familiar also, and 
thoroughly familiar, with the code-trend, with the intellectualization and 
systematic thoroughness of Continental legal work. He had to. know 
British thinking from its formal side, which nowhere found finer expres- 
sion than in Queen Anne’s time, with Swift, and he had to understand it, 
again, from the side of its humanitarian and democratic rebellion and 
form-bursting, of which Carlyle serves almost as an incarnation. He had 
to pierce all sham, yet he had to have a rich understanding for form, 
ritual, for the significance peculiarly to law of the garb of means which 
requires to be laid upon reason, goal, or meaning. He had to know us and 
our law, as I have said, yet to have no silly, easy urge to lump us indis- 
criminately with the British, as “the Anglo-American.” 

So far I had gotten when it dawned upon me that there had already ap- 
peared in the literature a somewhat fantastic figure, one Diogenes Jona- 
than Swift Teufelsdréckh, whose name and whose style were a curious 
mélange of echoes of Carlyle and Swift; whose works were given as includ- 
ing a treatise on The Roots and Powers of the Doctorate, who himself held 
five-powered J.U.D.’s—surely a guaranty of proper Continental schooling 
—but who had lived and taught his life out in Nempenusquam, of which 
no man has ever heard, and which could only be some Leichtenstein or 
Andorra on the untouched fringes of the modern scene. If such a person 
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proved to be the grandson of his namesake, the great Philosopher of 
Clothes, and if he had devoted his life to applying the Science of Things 
in General more particularly to law, we should begin to have the outlines 
of the very man we were seeking. 

There were, however, about this fantastic Teufelsdréckh certain things 
which would not fit at all. There was no coherence of style in the major 
paper in question. But the perfect philosopher of law had to be a sound 
artist; he had indeed to be an eager artist, though never so eager as to 
forego balance. The paper showed humor, without which balance in law 
would be superhuman; but it showed little sympathy, it did not show an 
understanding patient with all men’s vagaries, such as must belong to 
the perfect philosopher of law. Thus the Teufelsdréckh of a pair of 
vagrant papers§ began to change form, began to gather other attributes, 
as a necessary consequence of rather inevitable axioms. It is clear, for 
instance, that the required sympathy and human breadth, merged with 
the required drive toward the Ideal, would, if left to themselves, yield us 
a saint, not a philosopher. Our man, to become the ideal philosopher, had 
need of a weakness: a touch of intellectual snobbery would let him see 
men, and understand them, and feel for them, without losing the urge to 
think it all through, without exhausting his energy on immediate personal 
healing of abuse. Again, the qualities thus far named will give us no 
philosopher of Jaw at all, but a general philosopher, or a prophet, or if he 
turns to dealing with the world direct, a leader into action. Hence our 
man had to have a bit more (in W. I. Thomas’ terms) of the “wish for 
security” than of either the “wish for new experience” or the “wish for 
recognition ;” and he had to have at the same time something of a farmer’s 
earthiness; else his mind would never settle adequately to those practical 


t Diogenes Teufelsdrickh, Sartor Resartus. The common attribution to Carlyle is not un- 
like the Baconian theory of Shakespeare. 


§ Jurisprudence, the Crown of Civilization—Being Also the Principles of Writing Juris- 
prudence Made Clear to Neophytes, 5 Univ. Chi. L. Rev. 171 (1938); The Universal Solvent 
of Jurisprudence; or The Riddles Contradicted and the Contradictions Unriddled, 8 Harv. L. 
Revue 1 (1940). 

If I were forced to, I could make a rather cogent case that the Crown rests on an actual MS 
of Teufelsdriéckh, manhandled here and there by some American editor in the manner at once 
of those who tack bawdy-“‘comic”’ stanzas onto Frankie and Johnnie, and of Garrick’s rewriting 
of Shakespeare. The fine core is still clear. The paper, for the initiate, is half-satire, yet con- 
tains a true description of the ‘‘veil” dealt with in the Solvent, which hangs between the High 
or Inner Jurisprudence and the vulgar, and performs its own function—one which Arnold has 
described, though incompletely, in his Symbols of Government (1935). The brief Solvent, on 
the other hand, is, save for a printer’s erros or three, unmistakable Teufelsdrickh, as anyone 
can see who compares it with the passages quoted hereinafter. 
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engineering problems on whose continuing solution good law turns, or to 
their long-range study, rather than their dangerous practice. 

Such are the axioms about attributes which set themselves to work, and 
lesser human qualities grew up about them, merged with them. I may 
have thought out the axioms. I suppose I did. But I did not think out 
Teufelsdréckh. He happened. He is still happening. He sheds light for 
me on problems I had never thought to look into. He produces perspec- 
tives I should never think of looking for, myself. I have come to admire 
him intensely. I learn from him. I cannot always agree with him; I lack 
the qualities which make up the perfect philosopher of law, and that leads 
to differences in judgment even when I can see why he must view some 
matter as he does. I am, too, both materially more of an experimenter and 
much more of a believer in the common man than any such passionate 
devotee of technicians’ “‘safe”’ craftsmanlike leadership and control could 
ever be. But in the main, I find that Teufelsdréckh persuades me; and 
when he puts a matter better than I can, I have felt free to quote 
him. As I quote him, I understand what novelists and dramatists have 
told us, of figures who go their own way, refusing to fit into any scheme or 
plot laid out for them—‘“‘writing themselves,’’ at times to the serious in- 
convenience of their “author.” And I understand with an intensity new 
to me the wonders of geometry. 


I. ON THE BEAUTIFUL: FORM AND STYLE 


EAUTY in things of law has been slighted as if by law; and where 
not slighted, has been seen off-center and in spiraled distortion. 
Law, men have thought, is a thing of words, and literature is the ap- 
propriate art to measure by; and how shabby does the resulting meas- 
urement appear, when “art” in things of law is seen or sought in an image 
or a turn of phrase stuck on or stuck in. Such is a common run of thinking 
among those who have meditated upon law as being thus a matter of 
words: an ill-advantaged distant cousin of belles lettres, too doltish, for 
the most part, to be hungry for improvement. The horrible mark of this, 
even after Holmes had shown modern Americans what style could be in 
legal writing, was the persistent misconception of Holmes’ aphorisms as 
mots: removable singlenesses which, if anything, gained by dislodgment 
from a context of mere “law.” It is my belief that Holmes himself, in 
later life, half-held this feeling; the true artist in him fought it, always, in 
his actual work; his vision laid out wholes, not bits, his mind and pen made 
vivid the whole vision. But his climate of appreciation of the ’teens and 
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twenties was for mots—“plums”; Holmes had appreciation for that 
climate. 

I shall recur to Holmes, whose major lesson to the beautiful in things of 
law I find in another aspect of the “five-word jewels.” Here I want to 
move on to the tale told of Stendhal, the shaping of personal style in a 
writer of lay material by ceaseless study of the packed simplicity of Na- 
poleon’s Code. That code contains no ornament or imagery. The beauty 
of language which it holds is functional beauty, the beauty of dam-race 
and turbine. 

The same code introduces, however, another partially sound but mis- 
twisted view of esthetics in things of law, one much more widely held by 
lawmen—who have too rarely given more than casual thought to beauty 
in words. This other view of legal esthetics sees law not as a matter of 
language in general, but as a matter of rules cast into language. The rules 
of law, you remember, have become to most, today, the thing of law; 
language, then, but clothes and serves them. The rules, and the concepts 
which build into and are built out of them (for the process runs, willy-nilly, 
both ways), are to stand together; they are to merge into majestic har- 
mony; they are to be a structure. Structured beauty becomes thus the 
esthetic goal—an intellectual architecture, ciean, rigorous; above all, car- 
ried through in sharp chiseling to body out the predetermined plan, in 
every vault, in each line, into each angle. The great monument to this 
esthetic ideal is the German Civil Code, read not as it stands on the page, 
merely, but read also against the German theories of construction and 
dogmatics which were in vogue for a decade after its adoption. It is a 
type of legal esthetics little practiced among us. Langdell’s amazing the- 
ory of consideration and unilateral contract is not only the most familiar 
American example, but the one most clean of line, most bald of eye-deflect- 
ing cover: the consideration needed to support a promise must be bar- 
gained for; it must be the precise something bargained for; the something 
bargained for must be precise. Acceptance and the provision of considera- 
tion coincide like equal triangles, superposed, and, superposed, exclude 
all variant dimensions of “‘conditions.” If “an act” is called for by an 
offer, that very “act,” complete, and nothing else or less, though by a 
hair, is what is needed. Only the other party to the bargain can accept; 
only “he” can give consideration; only “‘he” acquire rights. Nothing could 
be more simply stated, more rigorously thought, more tightly integrated, 
more fascinatingly absurd to teach, more easy to “apply.” 

Another example is the law of the c.i.f. contract, which Lord Wright has 
recently held up to admiration as perhaps the most “elegant”’ of our legal 
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institutions.t It is in my mind—though I may be unjust to Wright’s 
shrewd juristic insight—that what stirs his praise is the logical clarity, the 
singleness, the sharpness of line, in the law governing this once standard 
contract for overseas commerce. The patterned succession of the seller’s 
proper actions, as he arranges, as he ships, as he sends forward promptly 
the batch of documents; the neatly matched mortising of the due steps by 
the buyer, honoring the draft when the documents are presented, then 
paying the freight in cash before outturn of the merchandise, proceeding 
then, and again promptly, to inspection of the merchandise itself, until 
which all the built-up seeming rights stand subject to possible defeat; the 
courtly grace with which the steps and rights of one intervening banker, 
or two, or three, are laid out as in a minuet—this, I say, is what I suspect 
Wright to have primarily in mind when he speaks of “elegance” in the 
law of this institution. What concerns me is that the aspects of that ele- 
gance are two; that but one of the two is basic to legal beauty; that that 
one is utterly basic, while the other is either an efflux or a tool, and, lack- 
ing the one, would be a simulacrum. It is not the structure, however 
sweet of logic and of line, that is the essence. Langdell’s construct points 
that moral: magnificent in conception, impeccable in workmanship, it yet 
would not function; men do not, and courts will not, work according to 
that pattern. And that, in things of law, bars beauty. The history of the 
Langdell conception is one of a delighted welcome by law-teachers, which 
continues still, while piece after piece of the integrated whole continues 
to be junked; the holes consume the structure. The c.i.f. construct, on the 
other hand, has proved in test after test as surely, as cleanly, as smoothly 
gauged to the work it had to do as any legal engine man has yet designed. 
As a result, or as a means, a logical clarity is present, too. But the prime 
test of its legal beauty remains the functional test. Structural harmony, 
structural grandeur, are good to have, they add, they enrich; but they 
are subsidiary. So is ornament. Legal esthetics are in first essence func- 
tional esthetics. 

If, with this in mind, one turns back to Holmes, the “‘five-word jewels” 
take on another significance. One ceases to be content to see them ar- 
ranged on the walls of a museum. One begins to smoulder when any man 
quotes one of them, and does not give the source; when, in this wonder- 
world of words, in which a part can be taken and the whole yet left intact, 
a man hides from us the location of the whole monument which he has 
plundered. For Holmes’ opinions are not mere jewel-cases; nor are they 
merely structured prose. They drive to a point; they drive to a policy; 

‘ Introduction to Thayer, Cases on the Law Merchant (19309). . 
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they drive to technical accuracy, to justice in the case in hand, to right 
guidance for the future. Love them, or leave them, it is rare that you can 
miss in any of them any of these attributes. Their beauty is functional; 
the prose is clean by the nature of the man, but it is thrice clean because 
hewn powerful to purpose. Carven pillar and keystone sing, but the song 
is the song of the arch they hold and bind. Else—as occasionally—there 
is a mot; no more. 

So it comes about that right craftsmen of the law can discover that 
they have “been talking prose all their lives’”—which means, in this in- 
stance, that they have been doing legal poetry. They have been artists, 
they are artists, art is of the essence of their daily work. The search after 
ornament alone, apart from function, is for the single worker in the law a 
search after false gods; footless, but relatively harmless, because it com- 
monly hurts few except the searcher. The larger-scale search, that after 
structured harmony of rules, alone, is also a search after false gods. This 
time, however, it is a tragic search. “For,” wrote Teufelsdréckh,? “a 
Structure of Rules, however majestic in Simplicity or Grandeur, in logical 
Design and Harmony—such a Structure, if it be once accepted into a legal 
’ System, must house People and the Work of People. If its Beauty bea 
Beauty for the Eye only, or of the Mind only, if it be not in first instance a 
working Beauty in and for the People and the People’s Needs, then it is 
false. It is falser than mere false Architecture. False Architecture, save 
when it crashes, is but Waste, Inconvenience, or Hypocrisy. But a 
Structure of legal Rules, howsoever fair of Face, must function well or be 
an active Evil to the Men and Work it houses.” 

This “housing” figure is not to be taken lightly. The esthetic phase of a 
legal system is cognate to architecture as it is not, for instance, to painting, 
and as it rather rarely is to music. Architecture and engineering strike 
most closely home—perhaps because both look so directly and so ines- 
capably to use. Indeed, in regard to the rule-structure of a developed 
legal system, it is fascinating to follow the semi-analogue of one of those 
medieval cathedrals whose building reached across the centuries. In the 
law—at least in our own—there has never been an original entire plan by 
any master-architect; but that I think highly probable also in regard to 
many of those cathedrals which rested content over generations with a 
choir. In any event, for structured rules and structured stone alike, one 
finds unit after unit, set up aforetime, in a “style” whose reason has lost 
meaning to the later user, but whose form will bind him:still. I do not, of 


? Quotations are not herein referred to particular works. That would serve no purpose, 
until the fuller story of Teufelsdréckh’s life and works becomes available. 
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course, mean here by “style” an individual’s manner of handling words or 
work, as when one speaks of the style of Swift, or of El Greco’s early style. 
I mean the pervading unmistakable manner of a period, the period-style 
of a craft—and I shall argue that style in that sense is not only applicable, 
but important, to work in law. 

And as with a medieval cathedral, work done in an older period-style 
persists beyond its own day. One finds shift of plan, sudden, irreverent, 
even rebellious—old wall, old stone, old ornament, being pressed into 
“modern” service, in a new design. Too, change small enough in scope 
can sometimes alter an entire aspect, as when the fourteenth century 
chapel-rows were built between the buttresses, and window and wall 
pushed outward to make great, smooth space—the buttresses, as the 
phrasing goes, “drawn in”; or when Gothic vaulting was made to upheave 
a nave designed for the balanced measure of the Romanesque; or ornate 
plaster masked upon ancient stone or brick or varicolor, and the horizon- 
tal whirl of baroque, in every image, thrown in to force upon eye-lifting 
Gothic an almost jazz-like rhythm. 

Such things one meets a-plenty in a case-law system to which no mas- 
ter-architect has ever set a hand: the cases of a few years can make a Con- 
stitution seem made over. One meets, in law, too, the impatient, relent- 
less, clamor for modernity—whether need or fad. One meets, in law, too, 
the intrenched insistence upon the unchanged immediate past—whether 
dead or living. One meets also in law the romantic trend, the urge to cure 
the immediate past by recourse to the “good” past, more remote. Con- 
sider—if I may now with decorum avoid certain more burning contem- 
porary issues whose smoke obscures a larger scene—consider a certain 
body of rules of law on contract. One ancient form, the signed promise 
with a seal, persisted long. Being ancient in style and architecture, its 
rules of law were at once revered and scorned, respected as of peculiar 
dignity, turned to irreverent everyday uses, decried as intolerable trick- 
eries. State after state demolished the structure as outmoded, as in the 
way of progress; they did this, for the most part, hastily, scrappily, put- 
ting nothing in its stead. Other states maintained the structure with some 
piety, though with disquiet. Now the most modern reformers are putting 
forth designs for rebuilding the signed promise with a seal in all of its an- 
cient solemnity, but freed of its ancient, hidden, tortuous passages*— 

3 Compare Symposium on Consideration, 41 Col. L. Rev. 777 et seq. (1941). Contrast the 
Uniform Written Obligations Act with the New York statutes dealt with by Hays, Formal 
Contracts and Consideration: A Legislative Program, 41 Col. L. Rev. 849 (1941), and Revised 
Sales Act, Second Draft, Section 3(2) and Alternative Section 3-C. Also see Havighurst, Con- 
sideration, Ethics and Administration, 42 Col. L. Rev. 1 (1942). [See Fink, Obviating the 
Necessity for Consideration in Amendatory Agreements, 9 Univ. Chi. L. Rev. 293 (1942).—Ed.] 
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somewhat as highly utilitarian yet traditionalized dormitories can rise in 
a sufficiently sophisticated ‘‘college Gothic.” 

All of this is a phantasy; it will be unwarranted digression if it does not 
serve to drive home at once the conglomerate, the disunified, the eternally 
groping, nature of our own structure of legal rules, and one other thing: 
the fact that the shaping of rules of law, like that of buildings, changes 
what can only be called pervading style, from era to era. 

“Style” in art, is a term abused; it is badly defined, badly described; it 
is treated lightly as explanation for what it does not explain; it is vaguely 
“explained” by factors which do not explain it. Nonetheless, the term 
says something, and it says something for the aspect of the law. That 
aspect changes. It changes, as I see it, in first instance in regard to the 
ways of thinking and working in the legal crafts. Style-change, in any art, 
stands in some intimate, as yet not surely fathomed, relation to the ways 
of at least some important section of the people. Such a change, in mat- 
ters of law, will of necessity show in the attitudes and shifting ways of 
thought and work of the craftsmen before it shows in the resultant struc- 
tured rules. Again, by looking to the going institution of law, to petty 
process in the men’s work within the institution, one gains light on its 
recorded word. 

This holds, indeed, throughout art: pervading style, and style-change, 
will be understood, if at all, by way of the craftsman and of the craftsmen. 
But for the legal field it holds peculiarly; save for an Eycke von Repgow, 
and his Sachsenspiegel, where one man’s sole creation came to print itself 
for centuries on half a nation, save for a Mansfield, the individual crafts- 
man’s work is slow to leave a mark. And since in case-law the structured 
rules, once built, can persist almost as do built parts of a cathedral, the 
craftsmen’s attitudes and ways of work may change, and change again, 
yet leave great portions of the prior builded structure almost untouched. 
What will best show the style of an era, are of course the parts fresh-built 
in that era. But what must not be forgotten, is that even while those 
parts are building, the other parts are largely being used in the style of 
that building.‘ I beg leave to insist again that the craftsmen’s ways of 

4 Compare the warranty-picture in New York after 1870, Llewellyn, Courts, Quality of 
Goods, and a Credit Economy, reprinted from 36 Col. L. Rev. 699 (1936), 37 Col. L. Rev. 
341, 365, 371 et seq. (1937); and compare especially the bill of lading cases of the 1880’s when 
forward contract-thinking had drowned the “feel” of courts for the factorage market. 
Llewellyn, Horse Trade and Merchants’ Market in Sales, reprinted from 52 Harv. L. Rev. 
725, 873, at 894 et seq., esp. gor et seq. (1939). Or observe the horse-sense view of rewards 
first undercut by the conception that recovery without intentional acceptance is “anomaly,” 


and then struggling, in the newer drive back toward horse-sense, to develop new lines of re- 
covery. 
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using their materials mean as much or more to the result as do the mate- 
rials themselves. I beg leave to repeat also that in style, as in service, it is 
the craftsmen who mediate between the people and the structured rules 
and forms of law. For a broad contrast, consider the general German 
temper, in all fields, of building a broad premise (often enough half- 
mystical) and following it then with rigor into the most untoward con- 
clusion; consider then the American temper of empiricism, of case-to-case 
thinking, of loose ad hoc wording, of sudden revision of premise whenever 





































































y a.consequence comes to be perceived as unwanted. Is the broad, con- 
a trolling manner of German law, pervading lesser style-change from Sa- 
t vigny’s pounds of pages on Possession through to 1931, in its contrast to 
e our own broad, pervading, manner of case-law and spasmodic statute, to 
t, be considered in any fairness as a phenomenon of law alone? 
1s I shall want to recur to style in the American legal institution, but this 
t- reference to the German should not be allowed to slip away without a re- 
of minder of one other exciting parallel between rule-structure and physical 
c building: the fact that the art of either is conditioned by, or, as the case 
ty may be, encouraged by, the available technology. What materials are 
ts there, to work with? What skills in using those materials have been de- 
vised, have entered into general use in the crafts? What is available need 
re, not of course make its way into general use, over indefinite periods (as, 
n. steel, glass, pre-fabrication) ; for all that, its presence seems to urge some- 
W, what toward its utilization. But whatever depends for use on devices 
elf still technically unavailable, that simply cannot get built—or, if sought to 
ts- be erected, will not stand. 
ed In things of law, the worded rule is one such technical device. Writing, 
he and again printing, are others.’ But a fourth lies in man-stuff which is 
in, reckonably at hand, and so in the organization and tradition of that man- 
ed. stuff: most particularly, therefore, in the available quantity and kind of 
silt official personnel. If one turns, for example, to the tidy pre-Hitler working 
ose out, in the German rules, of how to handle tender, one finds the problem 
. of which lies at the root of our own confusion solved by way of a technical 
; of device which the American simply does not have at hand to call on; it lies 
a outside the field of rules of law proper; it consists in a trustworthy, skilled, 
Rev. cheap, relatively non-political bureaucratic machine, there on call. You 
vhen set up an appropriate office, and there the refused tender can be deposited. 
mi All risk can then pass in comfort from the debtor; “payment” by him can 
ands ’ Someone at the Contracts Round Table at the Association of American Law Schools in 
np 1941 likened the invention of transferability of contract-rights, notably credits, to the inven- 


tion of the wheel, in regard to its importance and effects on our institutions. 
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happen in complete clean severance from payment # the creditor. That 
severance once achieved, a tidy mind can proceed to work out all the other 
problems—and is invited to begin. But without that severance of pay- 
ment by from payment #, I submit that even a tidy mind will find itself 
faced with alternatives none of which are tidy. As the development of rib 
and buttress, and the development again of skilled masonry, conditioned 
the emergence of Gothic vaulting, as the substitution of chisel and chisel- 
skill for adze let both relief and shadow vivify stone sculpture, so the de- 
velopment of unified legislative control, or of effective administrative 
techniques and personnel and institutions, condition the vaulting of puz- 
zled spaces in the law. Teufelsdréckh’s image is more homely: A suction- 
pump, or one law-official lifting by himself, can raise water or the work of 
law but a scant single atmosphere; nor can the flow be ever enough to 
serve a people. A water system, or a legal system, demands the force- 
pump, demands channeling pipe that can take the stronger pressures: per- 
sonnel toughened and hardened in a schooled tradition; advanced tech- 
niques that rest on prior patient study and experiment. 


In our own history of the last hundred years or so, one can distinguish 
with some clarity three marked style-periods. Pound has noted them, with 
that singular flair of his for feeling, and commonly enough for charting, 


significant currents where another would find nothing but a waste of 
waves. And I should like to do honor here to his insistence, over the years, 
on the presence of periods in our law—an insistence which, wherever it has 
chanced to carry into the teaching of doctrine in the day-by-day under- 
graduate classroom, adds to case-study a new dimension of richness, of 
time-perspective, and of process. Pound has distinguished a “formative 
era,” roughly the first half of the last century,’ a period of “maturity of 
law,” centering from perhaps 1880 to 1900,* and a modern “sociological” 
period, involving new movement,® but threatened these latter days (as 
Pound has come to see it) by absolutism and associated evils.'® The se- 


6 For which reason alone I should have thought that Jurisprudence would have been seen 
these many years as essential to right undergraduate work in law study. 

7 Not nearly so well handled, to my mind, in the book of that name as, say, in the exag- 
gerated but powerful paper in 1 Acta Acad. Univ. Juris. Comp. 183 (1928). 

* Discussed, e.g., Pound, Fifty Years of Jurisprudence, 50 Harv. L. Rev. 557 (1937), 51 
Harv. L. Rev. 444, 477 (1937). 

* Compare Pound, The Scope and Purpose of Sociological Jurisprudence, 24 Harv. L. Rev. 
591 (1911); 25 Harv. L. Rev. 140 (1912), and repeated shorter references since. 

© These fears are voiced in perhaps the most sustained manner in Pound, Contemporary 
Juristic Theory cc. 1, 2 (1940). On which see my review in 26 A.B.A.J. 876 (1940). 
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quence “movement-consolidation-movement” holds, without question. 
Beyond that, I find myself differing from Pound’s analysis almost in the 
measure in which I have learned from it. But his setting of thought has 
been “‘stages” of legal history, or else sequences of so-called “schools” of 
jurisprudence. Mine, here, is period-style. 

The first style to be discussed, which I shall center on the later 1830’s 
and-earlier 1840’s, is in every sense an ‘‘early’’ style; Pound’s “formative” 
suggests this well enough, though the term is chosen with reference more 
to the now body of doctrine than to the then method, and if Pound does 
not talk of style, he nonetheless inescapably communicates about this 
period both the presence of one and its flavor." It was, however, a style 
in its own way quite as “mature” as that of the following period, if mature 
is to mean ripe in effectiveness, vigorous in coping with new tasks, wise 
against tough problems; indeed, such lines of maturity in workmanship 
are attributes of an “early” style, when it is carried by the powerful 
craftsmen of a powerful people, once that style has passed beyond groping 
and has begun truly to shape. “Formative,” I repeat, goes thus to content 
of American legal doctrine, in the first half of the last century, not to the 
method of the law crafts at that time. 

One can follow that craft-method in the opinions, often also in the re- 
ports of argument; one can conclude much about craft-method from the 
relatively clean-running statutory texts.” Systematized law they do not 
present; craftsmanship they do. Directness, fluidity, vigor, and a sur- 
passing average rightness are the marks. Reason is tool, method, goal. 

To make clear what I mean, let me now differ most explicitly with my 
brother Radin in his recent unwise equating of “reason” and of “logic’”’ in 
legal work—an equating curiously at odds with the wise insistence in the 
same book on the prime importance of rules being laid down for the “fu- 
ture.”*3 In a developed system, well provided with authorities, reason 
and logic, as they appear in action, are more likely than not to be at odds. 
“Reason” in law-work always implies more than reasoning; it implies the 

™ So also Fuller, The Law in Quest of Itself (1940). 


™ Contrast the sweet-running craftsmanship of the American Factors Acts of the 1830’s 
with the strictly comparable “negotiability” clauses of those anti-wildcat-warehousing statutes 
of the 1870’s which came up for construction in Shaw v. Railroad Co., ror U.S. 557 (1879). 

3 Radin, Law as Logic and as Experience (1940). I agree with most that Radin has to say 
about law ‘‘as experience”; save that his insistence on the second-hand character of any “ex- 
perience” law can make contact with is, to my mind, the chasing of paradox materially too 
far. The matter is significantly similar for any contact of man with “experience”; it is the 
problem of reaching the Ding an sich, coupled with the problem of meanings, and law is not 
peculiarly worse off than other disciplines. An initially good point can be pressed to where it 
loses virtue. 
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use of Reason in choosing premises which have a reason, and the use of . 
Reason in judging of the reasonableness of any outcome or any goal. 
“Reason” is thus the main guide and measure by which “experience” 
works its way into legal results, whereas “logic,” in legal work, tends pow- 
erfully to take authoritative premises as given and to reason simply 
thence. So that I speak here not of true logic—of which there was plenty 
—but of “Reason” as the dominant tool, method, and goal of the ’thirties 
and forties, because it was the constant recourse to “Reason” fo deter- 
mine the premises for logic which gave fluidity, power, directness, and 
direction to the style. It was craftsmanship in the on-going use of both 
true logic and the rightest Reason the craftsman could manage, coupled 
with the relative access of even a single individual, in those days, to some 
fair understanding of the whole going society, which gave the style 
simplicity. I-note one other thing which has been altogether too little 
stressed: the progressives of the legal system of the ’thirties and ’forties 
were, the bulk of them, strong conservatives in general politics. The 
schooled men, the skilled men, the “safe” men—these had at this period 
a beaver’s building job to do for the legal system. The “‘best’”’ men, the 
most “solid” men, of bar and bench were in their daily work, in good part, 
in creative alignment with the surely felt unambiguous needs of the coun- 
try. Such a conjunction has not occurred again (though something com- 


parable seems to be happening in government, today"). In any event, I 


™ Conversation about this with Evan Haines and Peter Dawson elicited some extremely 
interesting suggestions. Haines noted that leadership of the men of law, responsible and con- 
scious leadership, persisted in their attitudes even while it was waning in their powers; that, 
when the Jacksonian wave was followed by the election of judges, and then by the dominance 
of industrial and financial leaders, both external and internal foundation for courageous 
sustained creativeness tended to slip away; and he noted, again, that in a real sense the legis- 
lative and administrative attitude of today had again become one of conscious and responsible 
leadership to get done needed things which, seemingly, only law and government could get 
done, for the whole-of-us. 

Dawson reached for currents common to the Western World, and noted especially the mis- 
interpretation of the situation in France, if one drew his views on French judicial practice, 
say at mid-century, from the formalistic doctrinal writings. And both men raised the question 
whether at the present juncture, in regard to the appellate bench, we were not reaping impor- 
tant benefit from the combination of solid horse-sense and drive for justice with a sufficient 
relative ignorance of the full range of our tangled law to keep horse-sense from being frustrated 
by a feeling of the mere mass of the Augean mess. It seemed to all of us that one thing which 
stamped Cardozo’s private-law work with the mark of greatness was the intellectual power and 
the relentless industry displayed, when he had found a light-giving answer in a particular area, 
in straightening out and clarifying the entire body of precedent which had lain, confused, 
behind. So that in the current work of the appellate courts, in general, one felt much less the 
conscious leadership of the whole which typified the ’30’s and ’40’s of the last century, than a 
recapture of that way of Reason which was submerged in the formal period. But I see courts 


re-emerging as one focal point of leadership. Compare my forthcoming The Common Law 
Tradition. 
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mistake both my sociology and my esthetics if that conjunction a century 
ago does not go some distance to account for the unity of the legal style 
of the period, for its superb sureness of line, and for its passionate, though 
restrained, simplicity. For let me remind that period-styles as such need 
not reflect “the people.” Nor did the style of our law-work in the ’thirties 
in any vital measure reflect that tidal wave that had swept Jackson 
into power. A style needs a sufficient public; no more. Does any person 
have the illusion that Louis Quinze furniture reflects the ‘“France’’ of 
Louis Quinze? But a style in work of law must reflect not only an unre- 
mitting but also a sensitively accurate concern for general welfare, or else 
go wooden. No craftsman can long escape the essential nature of his 
medium, and the material of law loses life fast, in selfish interest. It may 
retain power; life, no. 

Two caveats I should now like to lodge. A “style,” though strongly 
marked, is not a uniformity; it is, as it meets the learner in the craft, a set 
of pressures channeling technique and imagination, a set of pressures 
which have come (rarely by design) to interlock into a sensible whole. But 
some resist, some escape; those who are not craft-schooled may vary wide- 
ly. Thus you will find in the same volume opinions with the clean, clear 
lift of Laon Cathedral—and with Laon’s imaginative daring—from the 
New York Supreme Court, and, from the senatorial Court of Errors and 
Appeals, opinions with the polysyllabled fanfare of the public oration of 
the day. It is the former which mark the age, for me. If you will not go 
with me in that, then let me state the claim more modestly, to meet your 
prejudice: the lasting law-work of that era, the best work, the distinctive 
work, has the style I have described; and the craftsmen had it when they 
wrought that work. 

The other caveat is this: borrowing from England there was, in sub- 
stance and in technique; and in that aspect the concept of “reception”’ of 
the English common law has real meaning. But the style of the then Eng- 
lish law was borrowed not at all, and no talk about “reception’’ must be 
allowed to obscure that fact." The American work was not that satirized 
by Dickens, nor that in which Parke satirized himself. In commercial 
law, which is the only nineteenth century English Law I have followed 
carefully along its time-dimension, the period in question has in England 

*s Pound misleads on this; and he misleads severely, in regard to the effect of civil law writ- 
ers. What was doing the work was informed horse-sense, in the highly skilful manipulation of 
available, many-tendencied, precedent material. Almost regularly, save perhaps for Story’s 
work in Conflicts, the references to the civilians are grace-notes of rhetoric, not sources of 
light. The real test of this last is the essentially non-civilian character of that basic legislation 


of the period which Pound and I both admire. There, despite a free hand, the work is a 
common-law type of work. 
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rather the aspect of the American period next to be described; whereas be- 
tween say 1860 and 1880 the English style moves for a time into Black- 
burn’s relative flexibility. Their style is hardly, however, even then, a 
simple or “early” one: there is more of rationality, less of direct ‘““Reason,” 
in the work; there is craftsmanship, sound craftsmanship, functional 
craftsmanship, and more “elegant” craftsmanship than in our early style, 
but there is little passion: Amiens, not Laon or Chartres. I do not, indeed, 
understand why the disciples of idealism in our law leave unremarked the 
passionate quality of our period of the style of Reason: restrained, but 
burning. One’s admiration for Blackburn is intense, but Cowen must be 
loved—as, later, Scrutton must. “‘Law’s true Peaks,” Teufelsdréckh ob- 
served, “bring both far Vision and a throbbing Heart. That is their Glory. 
But a schooled, a sure, a steady Hand is needed. And,” he continued, 
“lone Climbers fall.” 

The next style in our own legal system which becomes pervasive 
enough, distinct enough, to be clearly seen as such, seems to me that 
which characterizes Pound’s period of “maturity of law’’—which he sees 
as a period of ‘“‘consolidation and development of the received materials.” 
The characteristics are well enough known to all of us: authoritarian, 
formal, logical. If the ’thirties and early ’forties have the flavor of Gothic- 
in-growth,” this period centering on the last decades of the nineteenth cen- 
tury can be likened best to English Perpendicular. And Pound seems to 
me off perspective with the “development” part of the above phrasing; 
the characteristic of the period is indeed consolidation, but it is a consoli- 
dation by cutting down, rather than by development. Lawrence v. Fox," 
for instance, had got off to a very good start on third-party beneficiary; the 
office of Vrooman v. Turner" was then to limit the implications so far as 
authority would in any way allow. That was in 1877. Charitable sub- 
scriptions, again, had done fairly well in the earlier period; Presbyterian 
Church v. Cooper,’ in cold alleged regret, then managed to squeeze all life 
out of each earlier case. That was in 1889. The very growth in the docu- 
mentary sales cases was a growth in terms appropriate, and almost cal- 
culated, to rigidify the rule of exact performance for the future. It did. 

*6 A less familiar, but much closer, analogy, is that of German brick Gothic in the fourteenth 
and especially the fifteenth centuries: a vibrant, independent, provincial-national offshoot, 
bourgeois and half-secular in flavor and with strong democratizing tendencies, striking out 
along new lines conditioned both by new material (brick) and new conditions, at a time when 
the French “center of diffusion” had gone into formalism. Bechtel, Wirtschaftsstil (1930), 


makes, on the whole, an impressive case in terms of tangible process, about this “‘Sondergotik.” 
17 20 N.Y. 268 (1859). 


8 69 N.Y. 280 (1877). 9 112 N.Y. 517, 20/N.E. 352 (1889). 
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That process ran through the ’eighties. Authority was authority; logic was 
logic; certainty was certainty; heart had no place in legal work; esthetics 
drove in the direction of cold clarity. Now cold clarity is not achieved by 
that type of work which extends, which develops, prior implications 
when they need it; esthetically clean poles with esthetically clean lines (if 
that is what you want) are made by neatly smoothing the growth- 
branches off.2° I do not want to go psychoanalytical in a discussion of a 
period-style in American law; nor have I any intention of putting forward 
here a theory of why, in general, periods of formalism recur in law and 
flourish. But I do think it odd enough to call for speculation, that with 
the American economic world in almost frenzied expansion, and with 
systematization dominant in no other branch of our intellectual life of 
which I know, the craftsmen of our law should have been swept by this 
particular esthetic urge. 

In general, one expects intellectual tides, aid tides of action, to show 
somewhat similar effects in the various aspects of life and thought. Eddies 
challenge to study. Here speculation cannot rest with the prevalence of a 
severely positivistic legal philosophy, because a philosophy does not just 
prevail of itself; it displaces a prior philosophy; it has to get itself accepted. 
Once accepted, indeed, it enters as an independent factor; but why was it 
accepted? Nor can I accept any semi-conspiracy theory, which would 
find the formal way of work best fitted to rapacity, though I do feel strong- 
ly that, once the way of work got under way, the lawyer for the exploiter 
and developer took to it like the skunk to little chickens. I cannot avoid 
the feeling that, with religious fundaments under known fire from biblical 
criticism on the one side, from the Darwinian controversy and, later, 
Spencer on the other, those older lawyers who sat upon the bench found 
comfort in a next most solid foundation; that they preferred authority to 
expansion, preferred a way of law which brought clarity and approached 
system, though at the price of lopping off the growing branches. And I am 
far from clear, in addition, that such a way of law did not provide a com- 
fortingly solid foundation in what was beginning for the first time to be- 
come an economic world which a single busy man had to see that he could 
no longer compass with his mind. I find it difficult to forget Henry Adams’ 
disgusted withdrawal from dirty politics into history—into the period of 
his fathers, then into the unified thirteenth century. I find it difficult to 
forget Holmes’ labors over Kent, and over legal history, and over system, 

* There is a passage from Holmes to Pollock explaining Holmes’ delight at finally having 


found a chance to prune off an anomalous (highly sensible) excrescence. But the point made 
rests on feel and result of the mass of the cases. 





240 THE UNIVERSITY OF CHICAGO LAW REVIEW 


giving himself a known and tested (and rather tight, growth-proof) foun- 
dation, before he emerged at forty to match himself against events—and 
at least one passage argues that such preliminary labor had been a con- 
scious need. I note that Holmes himself in non-constitutional doctrine 
was of the clarifiers from within the legal system, one of the very slow to 
move; and that in constitutional doctrine his stand was in essence one 
against the innovating expansion of ‘‘due process” law. I remember his 
suggestion that that particular expansion might well reflect a fear of so- 
cialism, and I remember then my own puzzlement when I began to dis- 
cover common law cases somehow similar in tone and flavor, which long 
antedate the constitutional cases. What was going on was a consolidation 
and withdrawal into a formal shell of fixed authority; and, I repeat, it was 
a cutting down, not a “development,”’ of prior doctrine. 

I am quite unwilling to “explain” this in that “private” law field which 
(despite the much talk of the constitutional lawyers) set the dominant 
tone of the period—I am quite unwilling to “explain” this by the mere 
philosophy of laissez-faire. I am ready to hook it up with such a philoso- 
phy, if I can find the way; the fact of relation is, I think, perceptible. But 
to see that the two fit well together is not to solve the problem of process, 
the problem of how it happened. The formal style, I repeat, had a better 
and different style to displace, before it could itself become dominant. 
Here I face my ignorance. May I speculate? May I guess at a touch of 
breakdown in the transmission of the older craft-style, in the ’sixties, or 
even as a delayed result of Jacksonianism? May I guess at a “‘best”’ bar be- 
ginning then to specialize in clients (industrial clients who needed steadi- 
ness of law) and so coming to lose somewhat the earlier constant appeal 
to Reason and to select, among the earlier techniques, chiefly those which 
rested flatly on authority? This does not satisfy me. The manner and de- 
tail of the process are one of the most puzzling unexplored and vital prob- 
lems of our law. This we can say: laissez-faire does discourage legal in- 
quiry into policy and does discourage deliberate urge to reshape in terms 
of policy. It does encourage a feeling for minimum interference, and for 
clarifying predictability. Out of urges thus initiated, the creative im- 
pulses could turn toward tidy structure—what is there left for them to 
work on? But some of the results remain distinctly queer, in such a view. 

*t The opinion in Vegelahn v. Guntner, 167 Mass. 92, 44 N.E. 1077 (1896), is an expression 
of unwillingness to create. The two main creative phases of Holmes’ work on the Massa- 
chusetts court seem to me to be his work in constructive conditions and in criminal law, in 
both of which fields his thinking in The Common Law had arrived at a systematic base which 


made the non-sense in the law seem the anomalous. Contrast the story in bailments, or in 
conflicts, or in the consideration phase of contract. 
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Prima facie, for instance, laissez-faire does not too directly encourage a 
way of dealing with commercial materials judge-made and largely already 
on the books which is not only formal, but almost anti-commercial, in ef- 
fect.” Laissez-faire moved onto the stage in clarity rather with “liberty of 
contract” and the due process clause. As against prior case-law, these rep- 
resented not contraction, nor yet continuance, but inventive expansion of 
the range of doctrine. Laissez-faire, or “business-industrial” thinking, and 
fear of disturbance of an order seen as good, produced also an enormous 
creative expansion of prior doctrine in the injunction field—be it anti- 
labor, or anti-government. In a word, where either economic philosophy 
entered more unmistakably, or the ideal of a society rightly and happily 
centered on “business” opportunity, or (as commonly) the two as broth- 
- ers, they entered to induce expansion of doctrine in a manner at odds with 
the general style of the period. Powerfully felt policy could do what heart 
could not, and break the bonds of form. The elaboration of the defenses 
against the injured workman is doubtless in part also apt, to point that 
moral; but again the matter is not a simple or a clear one: there is a touch 
of perverse logic in the development of the common law defenses which 
fits with style, pure. 

Now here belongs an observation of some moment, because the marks 
of what one may call the authoritarian or formal style are with us still. 
Under the early style, with right Reason plainly dominant, the outcome of 
a particular case at law can be moderately certain in the bulk of instances, 
and can and will at the same time give guidance in words, for the future, 
which is moderately clear. It is the felt reason of the situation which is 
stated; the rule and its application shift, at need (as they should), with 
any shift in reason; shift can then be moderately well forefelt, if not fore- 
seen. Again, and under the formal style, certainty both in outcome and in 
verbal guidance can be had; the court states its position, and then refuses 
to budge, for whatever cause, save to whittle away “anomaly.” 

But what produces confusion, persistent and inevitable, is to act in 
terms of the felt reason of the situation—i.e., in the early style—but to 
lalk in terms of the formal style. That confusion was introduced, as a 
practice, in the creative phases of the time-span here under consideration: 

* Soia Mentschikoff suggests here that Commerce is a mediating and central line of work, 
encouraging a broad view and a responsible control; but that Industry is met in specialization 
and leads readily to failure either to see or to feel for the whole; that this is the era of Industry; 
and that judges learn, like other lawyers, in terms of the problems of their prior practice, and 
of the thinking of their times. The cases I have in mind have as their archetype, Shaw v. Rail- 


road Co., ror U.S. 557 (1879), note 12 supra. Foran effort at explanation, see Llewellyn, Horse 
Trade and Merchants’ Market in Sales, note 4 supra. 
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the due process and injunction lines of expansion. And so long as any 
part of that confusion of style in law continues, in the courts, so long will 
litigants have unnecessary uncertainty, lawyers have both uncertainty 
and wholly impolitic leeway, and courts have more work, and more baf- 
fling work, than there is call for. Courts will, also in consequence, go 
wrong, under pressure of work, more often than they need to—and they 
will harvest less solid satisfaction from their labor. For esthetically satis- 
fying work is a vital return to the craftsman. Either of the styles de- 
scribed, pure, can yield that return to its disciples. The mixture does not, 
nor can it.?3 

The work of the craftsmen of the law, other than judges, in this formal 
period, I do not know in detail. What I gather of it, fits what has been 
said. Since law in an era of terrific change would not stand still—whether 
as institution or as doctrine—both practical work and theoretical thought 
under the Formal Perpendicular had of necessity to be somewhat con- 
fused. Carter’s book” is a belated monument to that. Yet the precision of 
concept and the rigor of logic which marked the work of a Holmes and a 
Gray and a Langdell are not, it seems to me, to be wisely attributed either 
to a single teaching institution or to scholar’s seclusion. I believe them to 
have been rather of the time. Field’s drive to codify seems to me to have 
been a thoroughly appropriate stylistic expression; what stood in the way 
—apart from J. C. Carter—was that men had neither the training nor the 
time to check up on an attempted “systematization” on so vast a scale. 
The historical scholarship of the period, on the other hand, I take to be 
neither causative of the style, nor too important a factor in it, nor even a 
true expression of it; it seems to me rather a derivative and a parallel. It is 
not like Coke’s “historical” work; it is a work of the schools, not of the 
bar or the bench or the political arena. Nor were scholars enjoying any 
large place in the legal sun. Still, if anomalies and asymmetrical forms are 
to be ironed out, history may help get rid of them; if it does not, it at 
least puts some explanation under them; meantime, it does stay put, 
whereas the disturbing economy does not. One may delve for love, but he 
is likely to delve also in relation with the dominant intellectual currents of 
the field at the time, and with the interests of his brethren. 


*3 This is developed in Llewellyn, The Common Law Tradition. 


* Carter, Law, Its Origin, Growth and Function (1907). Consider his difficulty with “‘cus- 
tom,” when specialized practice is under discussion, and the consequent confusion in dealing 
with the interaction of the specialized practice of the courts, and that of some relevant body of 
laymen. This, though his initial attack ought, as against formalism, to have furthered clarity. 
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In contrast with the two styles described, a third not only is emerging, 
but has emerged, today. Its groping period seems to me largely over. Its 
causes I take to be, first, the unwieldly complexity of modern life; second, 
the perception that the rules of law built in the formal period out of the 

pruned-down materials which had then been at hand cannot cope with the 

problems heaped up by two succeeding generations, a half-perception also 
that the techniques of law built in the formal period are no adequate tech- 
niques for that transition or reform which for three decades and more has 
been in process. The third cause is a slow awakening to the fact that the 
relative balance of the 1830’s and 1840’s has slipped increasingly so far 
away—both as to the fact of balance and as to its foundation—that there 
are great gaps which need vaulting, great backward areas which need de- 
velopment, large-scale work to be done. And a fourth, if I am to list 
things, would be the perception that specialized, skilled, powerful units 
professionally on the job can be dealt with only by other powerful, skilled, 
specialized units also professionally on the job. 

The basic element in the new style is thus conscious and overt concern 
about policy. The preposition has been carefully chosen. For concern, and 
conscious concern, with policy has been a part of work in law from the be- 
ginning—even when that concern extended only to the duty of “‘standing 
on” the precedents or producing, by vigorous surgery on the precedents, 
adoctrinal symmetry. But policy today opens neither to uninformed right 
Reason nor to mere tradition; policy has become a thing to worry over. 
Such worry, once, was for the queer case.. No longer is that so. If, now, 
you should find such conscious and overt concern about policy non-typical 
of today’s run-of-the-mine advance sheet, or of today’s run-of-the-mine 
work of the law office, you might be right enough. Half of the law-work 
of the country may, indeed, still be going on in a style corresponding to the 
two-story-and-basement brown-stone front, in rows, or to the well-gim- 
cracked small-town frame house of my birth. But if you should undertake 
such a mental canvass as a test of whether we are living a new style in law, 
then you would be missing not only that it is the characteristic, with for- 
ward thrust, that marks a strong young style; you would be missing also 
that one focal point of style in law has shifted from judges and from law- 
yers in practice to legislators and to lawyers in government. The other 
focal point is still the appellate bench, as I have tried to show elsewhere; 
but the appellate bench has not yet voiced its new style clearly, and the 
bar is not as yet responding to it. Rather is it out of that growing center of 
legislation and administration, with taxation as the dominant single chan- 
nel of contagion, that changes in style of law are spreading through the 
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crafts of legal practice. Conscious concern about corporate policy had been 
building, as a style-factor, independently; but conscious concern about re- 
lation to the governmental policies of all-of-us has to add itself, when taxes 
bite. 

The next feature of the modern style which strikes one could be called 
factuality; it could be called realism; it could be called technological con- 
tact. Its essence is the supplementation of legal authority on the one hand, 
and of ordinary common sense on the other, with such technical data of 
fact and expert opinion as are available, or can in the time at hand be 
made available, to inform a judgment. In legislation, in advocates’ work, 
and in work of courts, in counseling, above all in administration, this 
comes to the fore. It is a vital style-factor; it changes the whole relation 
of a legal craftsman to his work and to his society. Instead of being the 
expert, by mere command of his own craft in command of all crafts, he be- 
comes one expert, in immediate command only of his own craft—other- 
wise a co-worker. It pays to think over courts’ emotional resistance to the 
earlier administrative tribunals in terms of this. 

Meantime, a paradox appears. Precisely in the circumstance of losing 
both dominance and competence to command by mere virtue of his craft, 
the man of law embarks upon larger-scale, more powerful, legal creation 
than ever in our history. The statute in the new style is no minor change, 
no mere detailed corrective. It vaults areas on a scale heretofore un- 
dreamed of; it does not codify and mildly reform on the basis of past legal 
experience; it brings forth at one stroke a policy, a measure, a whole new 
field of operation, an appropriate administrative machine, and blanket 
provisions for what (the nicer distinctions of constitutional law to the con- 
trary notwithstanding) is in effect continuing large-scale delegated sub- 
legislation. And here I should like to recur to a point made earlier, in re- 
gard to the conditioning of legal building, as of architecture, by the avail- 
able technological wherewithal. A legal vaulting that presupposes an ade- 
quate administrative machine, with adequate administrative personnel— 
trained, restrained, skilful, diligent, forceful, tactful—such a vaulting does 
presuppose just that kind of personnel. You cannot span with stone what 
you can span with steel. You cannot span with flawed steel what you can 
with right steel. You cannot disregard outthrust; you cannot forget in- 
ternal stress. Beauvais rose overproudly—and it crashed. And Ameri- 
can legal building in the modern manner strikes me, thus far, as paying al- 
together inadequate attention to that engineering discipline on which a 
permanent magnificence of legal architecture must depend: the creation 
of adequate traditions and machinery for training and holding and con- 
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tinuously breaking in an adequate supply of right personnel. The feature 
of scale remains, however, characteristic. Nor is the reference alone to 
federal legislation of the last years; consider, for example, the style of 
work, in private counsel’s hands, which used to go into arranging, captur- 
ing, and controlling a railroad receivership, or which still goes into legal 
planning for a national market. Or consider, in these days when the 
“dwindling of states’ rights” is so much talked of, the expansion of state 
government, and the problem of building personnel—which means, of 
building craft-traditions—to handle that expansion. 

There is a further matter to be noted before we leave the point of scale; 
it goes again to the heart of style in legal work. In the early style, the work 
of law is in command of the community; it is so felt; the doing shows it. In 
the Authoritarian Perpendicular, whether or not the courts are to be 
viewed as retreating into formalism to escape coping with events beyond 
their compass, the counselor is certainly to be viewed as sliding steadily 
into the position of a hired hand. The position of a corporation lawyer in 
1910 was not a noble one. Scale alters that position; it reverses that trend. 
In legal creation, and in specialized administration, the man of law does 
indeed need to draw on co-workers, independent experts, and becomes and 
remains insofar himself a dependent worker. The men being equal of abil- 
ity, however, there is no question, once the work ets well under way on 
the great scale, as to who moves into command. Initial dependence of the 
man of law yields then, even in the most technical field, to dominance of 
the one craft that speaks for the Whole and to the Whole. That craft no 
longer stands alone and sufficient, but it holds command. By force of 
scale of legal work, then, the modern man of law regains his soul. And 
one thing for which the private lawyer of tomorrow will be grateful to the 
government lawyer of today, when spitting bitterness has come, a bit, to 
mellow, is that increasingly, in the modern battle with the government, 
counsel are ceasing to take orders from their clients. They give the orders. 
At the worst, they consult as equals. 

Conscious concern over policy, technological contact, scale—these seem 
to me more than likely of continuance through the next generation. A 
fourth characteristic, not yet so clear to see, seems to me no less so: a 
craftsmanship conscious and articulate in a new way, a craftsmanship 
along lines explicitly communicable, whether in advocacy, or in counsel- 
ing, or in legislation, or in administration—or, yes, in judging. Though, 
as I see it, an outgrowth primarily of pressing maladjustment and of 
large-scale needs, this articulate craftsmanship can, and in my view will, 
carry over into daily, even petty, work. At least with regard to advocacy 
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and counseling, such a conscious tradition was not undeveloped under the 
early style: apprenticeship and circuit riding favored it, though I find 
little evidence that it was ever systematized. In any event, it died, as 
training moved into the schools and as these latter came to center 
thought on rules of law alone. But men who these days shudder at its 
recrudescence,”* as being the begetter or the spawn of cynicism, should 
take heart as they remember that such a tradition of conscious craftsman- 
ship was what sustained bar and bench in our high “early” period. 

If an alleged style be indeed a style, its dominant characters should 
show some unified relation. These do. There is the faith, courage, drive, 
and conscious quest for balance in the whole, which they have in common 
with the early style. There is a daring of scope, and an exploration of 
“outside” as well as “inside” material for light on why, whither, how, 
which are new—save for Mansfield. The unifying feature seems to me to 
be the clear-eyed wrestling with the possibilities and problems of great- 
bodies, as units—be they private groups, or governmental, or great scat- 
tered unorganized rucks of like-circumstanced persons—this, in a system 
whose whole conceptual tradition is still that of friends A and B and C. 
From this feature all else flows. The feature itself flows—a touch be- 
latedly—out of the time. And infusing the whole is a feature that had 
been missing within the law-crafts, save for individuals, under formalism, 
a healthy feature, a feature proper to all law that lives and serves. As in 
the great days of the style of Reason, passion informs the modern style 
again: faith and vigor in a “‘calling.’’. 


I had not intended to spend so much space on this matter of period- 
style. Yet the concept has a striking-power, a range, and an ignoredness, 
which warrant the space. What would not be warranted, would be failure 
to follow through a bit further the functional evaluation of esthetics in the 
institution of law, and also to indicate some places at which it ceases to be 
an adequate line of evaluation. 

In the first place, as I attempted to bring out in the second lecture,” a 
functional evaluation moves as does no other line to knit together prob- 
lems and results in regard to the True, the Beautiful, the Good. This 
would be a purely intellectual value, a reconciliation for mental peace 

5 The perception is slowly growing more general, as the smoke of the fireworks blows away, 
that the so-called “realistic” line of work is in essence a new and sound drive into more effec- 
tive legal engineering techniques; not in any way a philosophy of law, but useful in the more 


adequate service of any philosophy of law. This has been clear from the start. Llewellyn, 
Some Realism about Realism, 44 Harv. L. Rev. 1222 (1931). 


26 On the True, in Law (unpublished). 
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alone, if the problems posed by the True, the Beautiful, and the Good were 
merely problems of an intellectual tradition—if they were that type of 
received issue which men have disputed over for centuries because truth 
lies on both sides, the question never having cut to essence. I find no such 
situation here. Taking, so far as I am able, a child’s fresh view of matters 
legal, starting over, as best I can, from bed-rock up, with all legal ques- 
tions re-forming in consequence, I seem to find these three lines of philo- 
sophical inquiry still standing firm as vital aspects of man’s quest. On the 
side of philosophy I am of course entirely unlearned. I have tried there to 
come as a dilettante should, conscious of technical ignorance and eager to 
be shown;?’ conscious also, however, that technicians can go haywire, and 
so, insistent on being shown. It seems to me that I have been shown. 
Hence the knitting together, in law, of the three great lines of inquiry 
seems to me a high virtue of the functional evaluation. 

That knitting is obvious. There can be no test by effect, no working 
test, without inquiry into situation, process, and result in fact. Deter- 
mination of the True becomes thus an inherent part of search for the 
Beautiful. But again, neither can there be test by effect, without inquiry 
into purpose against which to measure that effect, nor can there be such 
inquiry, without search for the Good. It is a fortunate field to work in, 
this of law, in which the three great ultimates so clearly merge. 

One thus gets here, as one does not in most fields of esthetics, some help 
in evaluating one style as against another. With working adequacy to go 
by, it becomes clear that a formal style will grade high in beauty only 
where conditions are stable enough, and the concepts and rules of law are, 
in addition, surely enough hewn to the conditions, to make results fit on- 
going need. In our own law the best example I think of lies in many of the 
provisions of the Negotiable Instruments Law in regard to charging sec- 
ondary parties; yet even here, the courts had to reach into purpose to do 
justice when checks were put into new standard banking channels of col- 
lection; and the rules on protest stand out rigid and obstructionist in 
supervening metropolitan conditions. A formal style, in a word, is fore- 
doomed, sooner or later, to become a bad style, and lawyers will have to 
groan under fiction, spurious interpretation, and their progeny at once of 

27 I got particular stimulus from Pepperel Montague, The Ways of Things (1940), reading 
which set off this series of lectures. There is an old debt to Dewey, and another to Morris R. 
Cohen, and, for me, a more recent one to Aquinas. On application of natural law postulates, 
compare Llewellyn, One ‘‘Realist’s” View of Natural Law for Judges, 15 Notre Dame Lawyer 


3 (1939); Brown, Natural Law and the Law-Making Function in American Jurisprudence, 
15 Notre Dame Lawyer 9 (1939). | 
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confusion and of discretion which escapes accountability. “Vouloir gui- 
gnoler la noblesse de la robe” was Teufelsdréckh’s expression of his scorn, 
“c’est finir par se guignoler soi-méme.” Which I suppose one can render: 
A theory or a people which seeks to put law’s high ministers on puppet- 
strings ends up itself a puppet in their hands. What grows very clear is 
that in the high flux of our latter nineteenth century the formal style was 
an esthetic aberration. Law out of harmony with life, ways of law which 
grind gears with law’s society, cannot have right beauty. Not the rules, 
but the living institution, not mere certainty for lawyers, but certainty 
plus justice for the folk law is to serve, define the need. 

When one turns to the modern, the case is not so simple. Too much 
depends, there, on variant conceptions of the Good. Too much depends, 
also, on whether a great-scale measure be taken first in terms of grandeur 
of conception and soundness of intent and largely of design, or first in 
terms of such disturbing lines as mar its rhythm, or of worry over whether 
the man-material will bear up under the outthrust and the strain. For 
myself, I hold this modern style to be one of unfolding loveliness, its lines 
of self-restraint perceptible, challenging, and, rightly handled, ready of 
development from its own sound premises.” 


With the idea of functional evaluation I have no desire to take over into 
legal esthetics the exaggerations, and to my mind absurdities, of those 
extreme “functionalists” in architecture and related arts who hold no 
form, no piece, no ornament to be esthetically legitimate which is not, 
with maximum economy and efficiency, a working portion of the thing 
designed. I hold another, and I hope a saner, view. I hold, first, that even 
under such a bare ‘‘efficiency” conception of functional esthetics, purpose 
is yet an inherent part of any functioning structure; and so, that what- 
ever expresses purpose, expresses also an inherent part of function. Thus, 
to recur to the Gothic Cathedral, sculpture and glass-painting did not 
require to help hold up the edifice to be a right esthetic part of it. I hold, 
moreover, that man’s love of play, and—yes—of loveliness, is as rightly 
satisfied as is his desire for work well done, or for economy, or for clean 
form. And objects of use are those which grow closest to the heart. Thus 
the only esthetic rule which I recognize about adornment in relation to 
function is that adornment is best when it can be made to serve function, 
and is bad when it interferes with function; beyond that, the quest for 
richness of beauty and meaning seems to me a right quest. You may call 
these prejudices; to me, they are considered values. But whether you like 

28 See Llewellyn, The Common Law Tradition cc. 4, s. 
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them or not, in general, you will have difficulty in dodging their applica- 
bility to things of law. 

Consider the single legal rule. Its esthetics are functional, in the strict- 
est sense. It has room for not one jot of ornament; and the measure of its 
beauty is the measure of its sweetness of effect. Spencer’s approach to 
style in terms purely of economy and efficiency seems to me to have ap- 
plication to one sole type of literature: to wit, stripped technical dis- 
course. That is the rule of law. In it, a waste word is not waste only; it is 
peril. 

But Spencer’s approach does not exhaust the esthetics of the individual 
rule of law. Besides economy and efficiency, the rule of law requires right- 
ness. The situation must be rightly grasped, the criterion rightly seen, the 
effect neatly devised to purpose, else neither clarity nor economy of lan- 
guage can serve true beauty. 

Whether Spencer’s concept of economy extends to cover a certain other 
aspect of the esthetics of the single rule of law, I shall not try to determine. 
I refer to what was mentioned earlier: elegantia. Tersely, elegantia is sim- 
ple grace in larger structure, each detail serving. It suits economy. I feel 
another something in it. I can conceive a thoroughly economical legal 
filing system which lacks grace and proportion. But here the dominant 
interest is again a caveat. Let me put it thus: a graceful structure of doc- 


trine can intoxicate—as Langdell’s has. But if it does not serve sense, it 
remains bad legal esthetics. Per contra, to seek merely to serve sense, case 
by case, will yield a welter. A welter also is plainly unesthetic. 

The larger whole of rules must thus serve not only the immediate, but 
the larger need: sense, finder-value, balance—as well as relative precision. 
That is, to be esthetically satisfying. Here, there is a range of creative 
effort which no individual rule can offer. 


And still, in regard to the rule of law itself, there remains an esthetic 
aspect undiscussed. It will be urged in the next lecture that right law 
must be intelligible, intellectually accessible, to the people whom that law 
is to serve, whose law it is, the law-consumers” and the citizen ‘‘makers”’ 
of the law. “Function,” conceived purely in terms of the staff of legal 
technicians, could indeed be achieved by language which would carry no 
meaning or wrong meaning to such laymen. But as I have tried to develop 
elsewhere, even the high temporary effectiveness which can be had by 
skilful black-art language is unsound, because it cannot be relied on to 


*9 A phrasing which it was a delight to find David Riesman using, too. Proceedings, A.A.L.S. 
(Dec. 30, 1941). 
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continue effective. Only the rule which shows its reason on its face has 
ground to claim maximum chance of continuing effectiveness ;*° so that to 
satisfy, in this, the lay need of relative accessibility, of friendliness and 
meaningfulness of the reason, is at the same time to do a functionally more 
effective job on the side of pure technique. There is thus no need, in 
widening one’s view of what the function of rules of law is, to risk con- 
fusion on the marks of beauty. Quite the contrary. For to see the wider 
function, is to find the road back to that rightest and most beautiful type 
of legal rule, the singing rule with purpose and with reason clear, whose 
nature, whose very possibility, the Formal Perpendicular has led our 
legal thinkers to forget—almost to deny. 


I have said nothing of ceremonial and symbol, of ritual beauty, of emo- 
tive symbols. I have said nothing of the esthetics of certain legal arts I 
deeply love: counseling, advocacy, teaching of prospective lawyers. I 
have said almost nothing of the esthetics of judging, and nothing of the 
writing of opinions. Instead, I have dealt chiefly with rules of law, and 
with structures of such rules. Is this because, though of the realist persua- 
sion, I find myself driven back to the Rules as in truth the essence and the 
center? I trow not. When I get opportunity, I hope to show how infinite- 
ly richer in esthetics are the crafts of law than rules can ever be. No, I 
have stayed here with the rules of law because they make the vital point 


which a cut-in at any other place would leave obscure: that the founda- 
tion of any legal esthetics is service to function. 

Perhaps there is another point almost as vital: one comes to the sober- 
est, the allegedly dullest portion of the whole institution of the law, and 
finds both Beauty and a theory of it. Is it not fair to conclude, then, there 
can be no part of our institution of law which may not yield fresh light, if 
one knocks at it asking, there also, after Beauty? 


II. ON THE GOOD, IN LAW| 


HE threshold question as one knocks at the door of the Good in 
the institution of law, or for that institution, is that of the ethical or 
moral neutrality of the inevitable and of the impossible. Jn law, the in- 
evitable and the impossible are doubtless to be taken as ethically neutral, 
3° See Llewellyn in My Philosophy of Law 181 (1941); Llewellyn, The Common Law Tra- 
dition c. 4. 
|| This lecture is shorter than the preceding one not because I conceive the problem of the 
Good to be a simpler problem, but because the Good, in law, is at least a familiar problem, with 
a familiar vocabulary, whereas discussion of the Beautiful, in law, must, these days, build 
from the ground up. 
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as setting given conditions and given limits of action. Work im law is work 
within and under a given system of severely limited leeways; the Good, as 
_ the judge sees it and must do it, for example, is a Good whose most strik- 
ing single element is the need to stay within the limits laid down for him 
as an official, and as that particular kind of official known as judge. The 
Good, again, for our legislators, is limited, this side of revolution, by their 
duty to our Constitution. The Good, even for the revolutionary, remains 
dream, not law-work, so long as it remains beyond his powers. ‘“The 
Good in Law,” says Teufelsdréckh, “roots in the good Earth of the Pos- 
sible.” 

Yet the inevitable and the impossible are not ethically neutral for law 
or even in law. Teufelsdréckh continues: ‘‘The Possible for Law, how- 
ever, must include much that is not at the Moment possible wholly, or at 
all. Law’s Purposes and Law’s Ideals stand, and should stand, as Kelsen 
sees, in constant Tension with Law’s Acceptance—but also with Law’s 
Accomplishment. The Art is to keep that Tension at its Maximum, this 
side of Snapping. The Cable of the System, moreover, can carry Tensions 
which would snap single Strands; Strands which remain long almost 
purely hortatory thus can have their Uses.” 

This comes to the proposition that the purposes of a particular legal 
measure can often wisely far outrun either the measure or its execution, 
but that in each case both execution and measure need rigorous attention, 
and that high judgment is called for before any gap gives warrant for 
being left too large.** 

There is, however, another reason for being loath to allow the inevitable 
or the impossible to count as ethically neutral. That reason goes back to 
our test for Truth.” “Inevitable” and “impossible” are terms whose use 
in dealing with practical life, as contrasted with their use in dialectic, re- 
quires application in a world only partially explored. Our only test of what 
in fact falls under either category is either experience, which is inadequate, 
or intuition, which is unchecked upon. Take the problem of the reshaping 
of human nature. In the sixteenth century Ignatius Loyola devised means 


3% Those portions of the Bill of Rights which gather around the concept of toleration and 
the ideal of active tolerance offer well-nigh a perfect illustration. The ideal remains almost 
wholly unachieved; even the measure, “toleration,” is hardly approached in practice. Yet 
enough is accomplished to keep the ideal in effective tension with both the society and its 
legal system. Not only does the ideal remain live, a heritage of our more sober moments to 
influence our wilder ones, but the idea] lures us toward its own greater actualization in our 
lives, and in our spirit. This despite the patent fact that to make the ideal a ‘truly working 
part even of our legal system is flatly impossible into the indefinite future. 


# On the True, in Law (unpublished). 
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for utterly remaking an adult personality, given that the individual was 
not unwilling to cooperate. In the early nineteenth century the Zulu 
Chaka devised and put into execution the remaking of a governmental, 
military, and social system, and of the people within it, without regard to 
any man’s unwillingness to cooperate. This was so impossible that Wil- 
liam Graham Sumner himself forgot to wrestle with its implications. In 
the twentieth century, that ancient monopoly known as Chinese literacy 
was cracked wide open, in a fashion which all informed men had known to 
be impossible, by a series of moves as skilful and as undreamed of as any- 
thing in the history of natural science. Within a decade and a half Hitler 
has invented and put into execution measures for the mass-remaking of 
the culture and the whole youth of a modern nation—a thing, again, well 
known to be impossible. Chaka and Hitler both centered up their work 
by way of what men know as the institution of law. Loyola and Hu Shih 
used other means. Now what such remodeling of human nature can cost, 
is not my problem here. I am dealing only with that shift of the impossible 
into the possible which keeps the “impossible” of today within the field 
of ethical significance. 

The lesson I draw is that objectives may be attainable tomorrow which 
seem impossible today, and, by the same token, that the inevitable of 
today may not be inexorably inevitable tomorrow. It would, for instance, 
when I began law study, have been regarded as inevitable that the best 
brains among outgoing graduates should all be drawn into the service of 
private clients, while government made out, save for occasion, with staffs 
overladen with political hacks. That inevitability has, seemingly, van- 
ished—and without giving notice. 

Hence the problem of the Good for the law has no limits which I can 
see. And yet it is the more vital to keep that problem separate from the 
problem of the Good in law, for this latter must be wrestled with in direct 
lawyer’s terms: i.e., in terms which include always the problem of the 
feasible working measure whose tension with the existing remains this 
side of snapping, or of reaction. 

By the same token, the initial and more pressing inquiry about the 
Good falls within the field of the foreseeably feasible. 

In another place,** I have attempted to group the major jobs of law in 


33 The team-combination of a scholar like Hu Shih, a popularizing orator like Jimmy Yen, 
and the selfless labor of a whole generation of the intellectuals of New China, to spread the 
Thousand Characters through isolated country villages, is a saga as epic as it is unbelievable. 

34 Llewellyn, The Normative, the Legal, and the Law-Jobs, 49 Yale L, J. 1355 (1940); see 
also Llewellyn and Hoebel, The Cheyenne Way cc. 10, 11, 12 (1941), reviewed by Redfield, 9 
Univ. Chi. L. Rev. 366 (1942). 
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any group or in any society around five, or perhaps better six, significant 
themes. There is first of all the cleaning up of those grievances and dis- 
putes which societies secrete as surely as babies produce a diaper-problem. 
Intimately related, but distinct, is the problem of channeling conduct in 
situations fraught with potential tension and conflict, so that, negatively, 
grievances and disputes are avoided, and, positively, men’s work is geared 
into team-play.*s In any mobile society, the needed rechanneling along 
new lines is hardly less important. The fourth great job centers around 
allocation of that say which in case of doubt or trouble is to go, and around 
the procedures for making the say a binding and official say. The fifth, 
altogether too little studied as a job of law, has to do with producing a net 
organization and direction of the work of the whole group or society, and 
in a fashion which unleashes incentive.** And, as the last, I suggested the 
job of juristic method, that of building and using techniques and skills for 
keeping the men and machinery of all the law-jobs on their jobs and up to 
the jobs. 

Now each of these things I take to be a good, if the existence of groups 
or societies is a good. And in each of them, I sought to distinguish, first, 
a bare-bones aspect which was the minimum condition of the group’s con- 
tinuance as a group. What concerns me here is that these basic bare-bones 
needs must be met, before we can get on at all into any other aspect of the 
Good, for law. To start with high goals is to risk forgetting this; it is no 
good thing to forget. The matter bites, these days, when the high goals 
seem threatened. The reason for careful thought is obvious: when basic 
needs which have been forgotten raise their heads suddenly, men who 
have forgotten those needs are likely in turn to lose their heads, and panic 
lightly sacrifices high goals to the moment. But if men steadily keep in 
mind the bare-bones needs, even amid security, then threat to security 


35 Let me insist again that any approach either to the sociology of law or to the philosophy of 
law which goes to bat purely in terms of the restrictive or repressive phases must miss some 
of the most significant aspects. Again, the conception of institution is the key. Rule by rule, 
case by case, one sees one thing, and it is chiefly repression or restriction. But complex, geared 
wholes of such rules, concepts, practices, lead and drive in directions, to positive accomplish- 
ment. They build teams of indirect or direct cooperation. Take “Contract,” or Taxation plus 
Budget. A fortiori does this hold of the whole going legal system. I think it touching that 
realistic workers, who see these greater structures, should have been mistaken by critics for de- 
cisionistic atomizers, merely because they cannot regard a rule as effectively prevailing in our 
courts unless it effectively reflects and guides decisions. 

% Consider the problem of taxation, that of mobile status, and that of pressure to team up 
in corporation, union, or political group, in their bearings on this matter of unleashing in- 
centive. Or consider the utility, now that a reserve of trained drafted men is available, of a 
regime taking all officer-candidates from the ranks of those who have gone in at the bottom. 
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brings with it no cause for panic, because it brings up no forgotten prob- 
lem; it calls then only for shrewder planning and for resolution and for the 
due measure of temporary decrease in individualistic elbow-room. 

In addition, as to each of these lines of the job of law in a society, I 
sought to distinguish two aspects, beyond the bare-bones problems, of 
questing for the Good. The one I may call here the technician’s quest: it 
looks to effectiveness of legal machinery—including in machinery the 
rules of law; it looks to efficiency, and to reduction of cost, waste, and 
_ undesired by-product; it looks, at its peak, to smoothness up to the point of 
grace, to order up to the point of beauty. And I did not say before, and 
should like to say here, that the eternal ideal of this technician’s quest, 
rightly understood, heads up in a simplicity which transcends complexity, 
and which can make once more accessible to the people at large a contact 
with, an understanding of, a warmth for that institution of law which is 
theirs, and of which they are a part.*’ This is a good in law which is afar 
off, still. It is one, too, that has been sought through centuries by many, 
and sought thus far in vain. It has been sought, I think we are beginning 
to see now, by the wrong road. One of the most amazing results, indeed, 
which seems to be emerging from two decades of realistic work over our 
law, is the glimmering of a road toward the kind of essential technical 
simplicity which may yet bring law home to law’s people. I shall recur to 
this. For it will not do to let right technique in law appear to be a minor or 
collateral good. 

The other phase of questing for the Good, in the doing of the eternal 
law-jobs, has to do with what I suppose most people think of first. I have 
not put it first, because it is too important that these other phases be not 
overlooked. But it is time now to come to the use of the institution of law 
to work toward what one conceives as the Good for a Society, and as the 
Good for its constituent people. 

Now in this aspect, and with regard to law, there is an inveterate 
tendency to identify the Good with Justice. Justice, to many, suggests 
only so much of the Good as it is wise and right to seek by way of law. 
And indeed, with direct bearing on law, Justice may well be conceived as 
bounded by what can be achieved by way of law; which is one main 
reason why, for law, Justice must always be sought under the dire influence 
of the principle of scarcity: rarely, rarely indeed, is there enough of good 
and warranted Justice to go round. 

Yet it is unwise, even in dealing with law and legal possibilities, to limit 

37 This is touched on at the close of the preceding lecture; it represents, for instance, a full 
half of the problem of the Revised Uniform Sales Act, Second Draft (1941). 
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words too sharply or to constrict the view wholly within the range of 
lawyers’ thinking or of lawyers’ work.** There is another use of the word 
Justice which obscures the whole picture unless it be dealt with first, and 
it is a use with its own legitimacy. 

The first meaning of Justice which makes sense to me is what I shall 
call net Justice in the social scheme. It has to do with the organization of 
the whole society, of which the whole institution of law is for most pur- 
poses but an efflux and a voice—though the institution of law is of course 
also capable of being made one major tool for reorganizing society. This 
net Justice, as I conceive it, however, does not in first instance voice an 
appeal to law, not even to change in law. It voices in first instance a 
yearning that the less pleasant attributes of men-in-groups and indeed of 
men-as-individuals might disappear, and that something other and better 
might be substituted for them. It then expresses clearly that aspect of the 
Good, as the thinker sees it, which has to do with men’s equal access to 
desired things—positions, powers, enjoyments, opportunities—things of 
which there are too few to meet all desires. Let me say further that as I 
read and try to think, I have been able to find no ultimate postulate for a 
thorough demand for such net Justice which does not involve at the same 
time a revolt against the native inequality of men, and that a through- 
driving demand for net Justice seems to me capable of philosophical har- 
mony with no view of the world which fails to provide, outside the life we 
know, either for just causation or for just subsequent balancing of these 
inequalities with which men continue to be born. Let me say also and 
promptly, however, that this philosophical difficulty in no way impairs my 
own drive toward, and faith in the virtue of, a wider net Justice. For one 
of the things which goes with my own notion of the Good, as with my 
notion of the True, is that when you get done with all the use of Reason 
you can manage, you will find yourself still taking the heart of it all on a 
faith of whose validity you can persuade only another man who shares it. 

** Most illuminating, on this, is Pound’s introduction to Gurvitch, Sociology of Law (1942), 
in which it becomes clear that most of Pound’s writing on “Jurisprudence,” and some of his 
less fortunate criticism of others, have rested on his intention of dealing with Jurisprudence 
from a lawyer’s angle, solely. Which, as he points out, has great value, but also has limited 
value. The sociologist of the legal is concerned with much that comes to interest the lawyer 
only indirectly, though hard-eyed sociological study of lawyers’ and judges’ work is at the 
moment a main key to desperately needed juristic reform. But the doing of such study is, de- 
spite that, not a lawyer’s job, nor is it done from a lawyer’s angle. It is utilization of the 
results of such study which presents a lawyer’s job proper, to be done from a lawyer’s peculiar 


angle. In much the same way, here, I wish to deal with Justice from the angle of a social 


philosopher, to clear the ground for a more effective treatment of the idea within the area of the 
“lawyer’s” approach. 
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It seems, for instance, to my limited reason that, if Aristotle is right that 
it calls for a just man to know Justice, then forthwith all effort to make a 
so-called rational “science” about Justice be also an objective science be- 
comes futile, since every man of conscience must hold his own perceptions 
of Justice to be the basic ones. 

What makes the concept of net Justice quite at home, however, in my 
own concept of Justice, is the presence of four attributes. First, it is an 
aspect of the Good. Second, it has to do with conflict between people and 
with removing or avoiding or regulating that conflict. Third, it is heavily 
affected by the idea of fairness, and again by that phase of fairness which 
we speak of as even-handedness. Fourth, it operates under the sad fact of 
scarcity: in result, there will not be enough of it to go round,** and “solu- 
tion” will be driven into preferring some to others, or into compromise. 
This is to me an essential attribute of Justice as man knows it: that there 
is not enough of it to go round, save when singular skill is joined to singu- 
lar good fortune. 

It is thus clear that I get little help out of Aristotle’s famous discussion 
of Justice. It helps me little either in philosophy or in practical work. In- 
deed, I have no hope of meeting any formula regarding the substance of 
Justice which accomplishes much more than the focusing of issues and 
then some suggestion about desirable direction, of the nature of “‘some- 
where between East and Northeast.’”’ In regard to net Justice, for in- 
stance, it is clear to me that such an ideal as “to each according to his 
need” requires modification by the ideal of opportunity, training, and 
power, to some, according not to their needs, but to ours: our need for 
eliciting sound leadership. Under the fact of scarcity, this throws out 
even-handedness, in part. I think it not only must, but ought to. And to 
me the flattening of the idea into “equality of opportunity” seems to bea 
cover-up that, even when not consciously indulged, verges on intellectual 
cowardice. Per contra, “fairness,” to me, includes a right portion of favor, 
of unearned aid or indulgence to those who need it, provided the favor be 

39 How it comes about that conflicting claims can yet from any angle of human feeling and 
direct social justification both or all be just, is developed in the material cited in note 4 supra. 
The issue is sufficiently pointed in any new marriage, in which an extension by Mr. Hubb into 
the “legal” order of the new marriage-whole, of the family ways of the house of his birth, plus 
the men’s ways of his bachelorhood, with “due” adjustment, is commonly just; but so is the 
extension by Mrs. Hubb into the same new “legal” order, of divergent norms and solutions 
derived from the family ways of the house of her birth, and from the of-coursenesses among 
women. It simply obscures the picture to see “Justice” only in the “correct” solution. The 
eternal problem is the finding of the bes# solution, when each of the conflicting claims is socio- 
logically, even ethically, justified. If one of them is not justified, or neither is, the problem is 
vastly simpler. 
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so handled as not to turn its beneficiaries into laggards, spongers, slug- 
gards.** And on this point, I think talk of even-handedness to be mere 
cover-up of the character just described. I have, in this paragraph, no 
particular persons in mind. I am attacking points of view in which I was 
raised, and which, on testing, I find to be unsolid. 

Perhaps I can get the matter into focus thus: to pick the state or the 
nation as the dominant repository of the Good to be sought is to ignore 
the fact that either consists of human beings. Whereas to pick “The Indi- 
vidual” as the dominant repository is to ignore two other facts: first, 
that individuals differ vastly, and that there is no “The Individual,” save 
in a way of thinking too hopelessly over-simplified for practical meaning; 
second, that individuals exist only in the context of a society which is 
itself a context of groups and needs. The problem of social Justice—net 
Justice—begins, as I see it, with getting something to be just with; and 
that is a group-job. It takes precedence. That group-job calls for or- 
ganization, discipline, leadership, and leaders. The ensuing problem of net 
Justice looks then peculiarly to the development of the disadvantaged. It 
looks to that development from two angles: the first angle is that of fair- 
ness and of the dignity of human beings; the second angle is that of wis- 
dom, because refreshment out of the undeveloped is the way of hope for 
all. In this there is nothing concrete, and you could fit the formula, if you 
want to call it that, about as well to Hitler’s state as to ours, or to an ideal 
democracy. With due hesitation, as I ponder on deep thinkers who have 
found otherwise, I conclude, thus far, that that is about as far as the avail- 
able ultimate goals give guidance to concrete applications. I do not find 
them dictating even such major ways and means as form of government. 
The democratic way, or so much of it as we either have or want, rests to 
my mind on preference and on faith. I am content to let it rest on faith. 
Faith is a good foundation. 

What I do find with what I take to be my reason is that even net or 
“social” Justice does not begin to exhaust the problem of the Good in law. 
No phase of life which is directed primarily to handling the scarce can 
exhaust the problem of the Good. And if I am right, that one of the major 
law-jobs has to do with the net positive driving and directing aspect of the 
whole institution of law, then over and above any “distributive” net Jus- 
tice there remains for law that phase of the Good which goes to enrich- 


On this, nothing officially in “legal” philosophy can remotely compare with Henry 
Adams, Mont Saint Michel and Chartres c. 13 (1904). Bryce’s famous chapter on Tammany 
is the nearest. And which of the “legal” philosophers has made its implications into one of 
his foundation-piers? 
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ment of life, for more of us, or forall of us. Wherein such enrichment con- 
sists, I see with clarity only in minor part. For no man does it mean going 
flabby. That is clear. Clear, too, is that for men of law, this Good includes 
right pride of craft and joy in craftsmanship. 

This last leads into those other and more pedestrian phases of Justice 
which, though pedestrian, are quite enough to occupy most of the time 
and strength of legal craftsmen. They are: legislative Justice and Justice 
in particular cases, Justice, as the phrase goes, “under the law.” I am of 
course not using the word “Justice” here in the bastard and confusing 
sense of the processes of adjudication or of litigation or of law-administra- 
tion—say, to sum up that misuse of the word: justiciation.* I speak in- 
stead of a kind of result, a kind of goal to be achieved. I speak of what is 
with decency, and without confusion, called “Justice”: an ideal. 

And in regard to legislative search for Justice I wish I might be brief, 
instead of exhausting most of my remaining time upon it. I much prefer 
discussing a field more familiar to me: that of search for Justice “under 
the law.’’# 

Legislative Justice is Justice sought by way of particular and deliberate 
change of law. I see it in four aspects, three of which, and often the 
fourth, present—along with the intimately related device of executive dis- 
cretion—the only machinery whereby practically all-of-us support spe- 
cialized delegates in efforts to revamp this or that portion of the institu- 
tion of law in ways supposed to make it work more effectively toward net 
Justice. 

The first aspect of legislative Justice seems to me to move under the 
ideal of restoration of a Balance, assumed to have been, but assumed 
somehow to have gotten lost. The men of law say that legislation is pro- 
spective; and, with regard to legal effect, this is commonly true. But in 
the aspect I am mentioning, legislation is prospective, looking backward. 
If ever there was illustration of Holmes’ aphorism, it is here: “Continuity 
with the past is not a duty; it is merely a necessity.” 

Now I have no objection to efforts at recapture of lost balance, per se; 
for I think balance one of the most important ideals of law. Yet looking 

* Pound has sinned for decades, and impenitently, on this point, and he ought to stop 
sinning. Nothing but confusion to reader and to writer can come of Jurisprudence or Philoso- 
phy written with a single word to describe justiciation, a human process for handling trouble 
by limited institutional means with human officers, and Justice, which is a goal eternal, as 


intangible as the other is tangible, as free in its nature of human or traditional foibles as 
justiciation is bound to them. 


# Dealt with in Llewellyn, On Reading and Using the Newer Jurisprudence, 40 Col. L. 
Rev. 581 (1940), and in Llewellyn, The Common Law Tradition. 
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merely backward can cripple legislative imagination, and has, and does. 
To Holmes’ aphorism let me add the gloss of Teufelsdréckh: ‘‘By Con- 
trast, Vision is a Duty; though also a Necessity, it is that Necessity which 
Law too often sacrifices to its Twin: to Continuity with the Past.” 

Yet there are found pieces of legislation which drive not backward by 
repression, as was the objective of the original Sherman Act, nor into a 
desired recapture of balance by new devices, as with current schemes to 
help out agriculture, nor back into balance by setting up a governmental 
counterweight to concentrated economic power, as with the utilities com- 
missions and the SEC. There are pieces of legislation also which drive 
plainly forward. In our earlier history, one thinks of internal improve- 
ments and of the school systems; later, of emancipation, and of the general 
incorporation acts; today, one thinks of highways, of social security, and 
of defense, and of the still halting program for gearing youth into the ways 
of work and opportunity. It seems to me vital, in any consideration of the 
Good in law, to keep distinct the urge back into Balance—which is likely 
enough to be good—from the urge forward into Better—in which lies the 
hope for a rounded people. 

The third line of legislative Justice, which interests me as a man of law 
peculiarly, and on which each other line depends for its results, is that of 
improving the machinery for making rights real. If this be not a good, in 
Law, I know not what a good may be: to make provision and purpose of 
statute or of case-law come to life, become effective actuality—to, take 
rules of law and goals of law and ideals of law out of the realm of mere 
doctrine, mere paper, mere words, mere dreams, and body them forth 
among law’s people in vibrant realization. It is at this point, in talking of 
the Good in law, that I am proud to look back over the work of those 
many scattered and disunited stump-pulling and cabin-raising pioneers of 
modern law maligned as “realists.” For it is hard-eyed realistic technical 
work that serves to make rights real. 

Such technical work has been, and still is, badly needed. Slowly, and 
without noticing, we have drifted in three aspects curiously far from what 
is healthy for any institution of law, and farther from what is healthy for 
our own. The first aspect is the slow but horribly effective growth of a 
barrier of ignorance between men and their rights—between.men and 
their law. The second is the slow and almost equally effective growth of a 
barrier of delay, uncertainty, and expense, that tends to make reality of 
rights at law a privilege. The last lies in the development, amid most at- 
tempts to cure the first two, of an attitude of having it done for you which 
as little becomes a healthy citizenry as does a hired army. 
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I have spoken of the complexity of our rules of law and of our proce- 
dures of law. I have not spoken of such causes of that complexity as are 
remediable. I have of course no illusion that the relations of a technologi- 
cally uncompassable age can be all reduced to words of regulation which 
open their meaning to a high school junior. Nor have I any illusion that 
the peculiar legal system we have inherited, of forty-eight largely inde- 
pendent bodies of technically divergent rules of law within a single nation 
which constitutes a single economy, each of the forty-eight paired dif- 
ferently with the complicating federal forty-ninth—lI have no illusion that 
that inherited legal system is going to boil down readily or soon into a 
something intelligible to a citizen—or, indeed, to a man of law. But I do 
not think it needs to. The major fault lies today in our tradition-ridden 
errors of technique in stating rules of law and in work with them. We 
work still, we legal technicians, an unpredictable half of the time, and we 
talk still an unpredictable three-quarters of the time, as if fixed rules of 
law were all of law, as if all rules were of a single kidney, as if, finally, the 
reason, explicitly and accountably stated for guidance and for explana- 
tion, were not the heart of all sound work in things of law. Now in law, as 
in all other disciplines, there are to be discovered major lines of guidance 
which can be stated, which focus the problems of policy for seeing, and 
which indicate the lines along which their solution is to run. Such “gen- 
eral propositions” of guidance do not indeed “decide concrete cases” by 
any deductive process, because their edges are unclear, because, also, two 
or more of them can commonly overlap a situation in conflicting ways. 
What sich lines, when well stated, do, instead, is to make the nature of 
the controversy clear, and to point up the place and nature of the doubt or 
trouble, and to suggest lines of wise direction of solution, for consideration. 
Rules wisely built, clearly phrased, with goal and reason clear, such rules 
do these things for an advocate; they do these things for a counselor; they 
do these things for a judge; and they do them in much the same way for 
all three. No other type of rule does talk the same way to all three. What 
is in some ways even more important, rules of this right and largely unused 
type, do these things also for the interested layman, for the law-consumer, 
for the law-supporter, for the man whose law our law is. Once that man 
can see clearly “what is up,” and “where the trouble lies,” and why, he 
can take decision against him, and realize that he has had a fair deal, 
though he has lost. He can take decision for him without thinking that his 
lawyer was just good enough to put one over. He can respect and honor 
the law which his ingrained—I am almost ready to say ‘‘innate’’—but 
baffled yearning is to respect and honor now. | 
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But we technicians have become so habituated to the trees of mere 
authority and rule that we have forgotten how a well-run woodland, in- 
tended for a public, needs sign-posts, roads, and maps. Ours is the fault, 
and on us the burden of the cure. Law is complex and vast, but there are 
not many fields of law of which any particular citizen needs to know the 
guiding lines. However, where he knows his stuff, he does need and he 
feels need to see that the main lines of his law make sense, raise sensible 
problems, come to decision in terms that talk and make sense in life. 
This can be done for him. I have been utterly amazed, this past year, 
after wrestling through the squashy mud of sales law for two decades, at 
discovering how much sense, for a non-sales lawyer or for a businessman, 
could come out of rather minor reformulations, once one or another under- 
lying idea got itself out into the clear to be looked at. I find the same 
thing, wherever I have worked, or have watched the relevant work of 
others.** Technicalities we cannot get rid of. What we can do, is to make 
the technicalities take shape and meaning around communicable lines of 
sense. 

Today, this is best bodied forth in legislation, when well drawn, with 
lines of policy that any interested man can understand, made clear, with 
technical detail left then to be handled flexibly by administrative regula- 
tion. I sing no paean. Much of the ensuing administrative regulation 
makes my hackles rise at its sheer unintelligibility in the worst manner of 
legal garbage. But we are on our way, and have been, for some time. 

The new Sales Act can serve to point the argument. I suggest it not 
merely because I happen to be more familiar with it, but peculiarly be- 
cause I want to avoid any misconstruction to the effect that in the fore- 
going I am becoming mushy, mystical, or vague, or that I am overlooking 
alawyer’s job of phrasing clearly, to give clean guidance to a fellow-crafts- 
man. Quite the contrary. I stand on the proposition that the new Sales" 
Act has as its job not only to make its sense and purposes far clearer to the 
non-specialist and to the interested layman than does the older phrasing of 
the rules, but that it must also give to counsel and to court a sharper and a 
more predictable guidance. I am not arguing that Pollock was wholly 
right when he opined that almost any rule of law could be translated into 
English which an ordinary man could understand. I am arguing that he 
was to my knowledge partly right, and that so far as he was right—and 
that needs testing, case by case—so far as he was right, it is a sad thing for 


“ Consider the Beckwith Committee’s work in getting the draft regulations reformulated 
into relative accessibility of meaning. 
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the law of any people to leave the translation unattempted. It is a dire 
thing for the law of a democracy. 

It will be observed that I have been concerned in this matter only in- 
directly with Justice. Justice plays in, and importantly; for it is well fora 
man to have some direct inkling of his rights, and knowledge goes far in 
many cases to shape expectation. It is, perhaps, even better that he 
should have some understanding of why what he manages to get can 
decently be considered an approximation of Justice. But above all it isa 
good, above and beyond Justice, for the citizen to meet his law and call it 
friend—or to see why he wants it different, if he does. 

The present inaccessibility of knowledge of the rules, and worse, of even 
the main lines that organize the rules, plays twice into the other barrier, 
that of uncertainty and expense. Inaccessibility of knowledge increases 
both the labor cost and the uncertainty of advice. It does the same, one 
may add, for decision. By consequence, for the law-consumer, it puts a 
premium on peculiarly skilled or experienced advice or advocacy in the 
particular field. To pick the certainly right lawyer is to pay for that rare 
kind of lawyer. To pick the wrong one is to lose. To just pick, is to gamble 
on a roulette-number—but with the possibility of winning reduced to one 
toone. It is a queer drift that has come upon us here. Let me say only this, 
with Teufelsdréckh: “If Access to Rights must be over a Bridge of 
Lawyers, and if Lawyers must also live, then there is Thinking to be done 
about how to keep little Rights, or the Rights of little Men, from being 
squeezed out of all Chance of Realization by the Charges at the Toll- 
gate.”’ The small claims court is a noble institution—a beginning, reach- 
ing toward a good which, this time, is one phase of Justice. Let me say 
also that the type of legislative Justice which one most hopes for here is 
merely that type of enabling legislation which would empower a bar, as an 
organized unit, to take up the problem of truly bringing home—of making 
known and making accessible to every man—that “Equal Justice under 
the Law, Within,” which from the beginning of government has been the 
proclaimed counterpart of “Defense, Without.” Indeed the drift has been 
queer which, as to Defense, Without, can give us a Defense Administra- 
tion, taxes, bond issues, and conscription, as a substitute for Minute Men; 
but which, as to Equal Justice under the Law, Within, can leave the thing 
to bank account, or charity, or accident. I have profound admiration for 
the work of Legal Aid societies: And still, I seem to see here a problem of 
the Good. 

The third point of technical need I want to mention touches again upon 
that good which is law’s contact with law’s people. Savigny may not have 
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phrased a bull’s-eye with his idea of the necessary conditioning of all law 
by the people’s right-way-of-life, but right law which touches people must 
live in them. If law does not so live, it goes first technical; it goes then 
formal and remote. Remote law is not law to love, but law to dodge, or to 
use. Remote law is law quite all right to evade, or to defraud; it is law 
which puts pressure on men to reach or fix officials; it is law which is a 
burden or a bludgeon; it is law which is the cynical tool of pressure- 
groups—one can almost say: it should be. Remote law is not your law 
and not my law, it is their law, that they put over on us, and it is up to us to 
put a counter over if we can. Remote law gets the treatment it deserves. 
I have but little quarrel with what it gets. My quarrel is instead with 
law’s getting, with law’s remaining, thus remote. My quarrel is therefore 
with technicians’ ways which let it get remote. 

Once, lawsuits were fought out over the winter about three feet of 
ground or some petty fifteen-dollar sum. They may have engendered as 
much bitterness among neighbors as they allayed, but they made law a 
living institution im the people. Once, despite its due measure of tech- 
nicality, the scheme of the legal system was close enough to every day 
experience to let every man have some first understanding of what it was 
all about. One learned to follow lawyers’ work, when court sat, as the 
modern American has learned to follow the tactics of baseball. American 
judicial opinions, moreover, had as a major original function to account, 
not to a bar only, but to a people. Once, too, almost every lawyer lived a 
rounded life in a rounded community with a rounded practice, and he was 
known as wise, not as a black magician; was known as learned, not as 
merely shrewd; was known as a leader and a friend, first, as a technician, 
only second. 

These things are largely lost, by drift and circumstance. By vision and 
rethinking, one fair part of them can be recaptured. But it does not recap- 
ture them merely to set up an administrative agency to do the veteran’s 
or the laborer’s legal work for him, or what have you more. When I watch 
the care, the skill, the patience, with which the Tennessee Valley Author- 
ity is knitting the active cooperation of the beneficiary into every least job 
undertaken for his benefit, I see a lesson in democratic government which 
carries over into all the work of law. A man’s rights must be accessible, 
but to be right rights, they must call also for some share on his part in 
initiating or in working out their procurement, their fulfillment. Else law 
remains remote, the government becomes an enemy or a dairy-cow, and 
the morale of official, citizen, and group alike bogs in morass, and pressure- 
groups become a by-word. 
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Do not mistake me. I have no quarrel with pressure-groups as such. 
They can voice need for all-of-us, as well as wish and selfish interest of 
their own. But the balance to pressure-groups is not and never will be 
merely other pressure-groups. The further needed balance lies in a citi- 
zenry alive, aware, and not habituated to “let George do it all.” 

Again, do not mistake me. For I have little use for empty cries for 
change of heart. My argument is that manageable changes in the legal 
techniques of the legal craftsmen, in phrasing their rules of law and in 
working with them, in managing their mediation of rights to the law-con- 
sumer, in rightly setting up the organs of justiciation or of administra- 
tion—my argument is that such manageable changes in legal techniques 
can bring law home again to law’s people. As means, or as end, I know no 
greater single good for law. 

For when it comes to ultimate substance of the Good, I repeat that I 
can find no clarity, or any conviction of reason, or of deduction as to 
specific matters, from the broad ultimates others have found clear. I put 
my faith rather, as to substance, in a means: in that on-going process of 
effort to come closer to the Good, that on-going process of check-up and 
correction, and further check-up and correction, which is the method and 
the very life of case-law. ‘Reason acting on experience’”—hbetter: ‘“‘Rea- 
son at work upon experience, to find and state explicit guidance for the 
future; Reason, responsibly and explicitly accounting for why a rule or 
principle seems reasonable; Reason, reexamining in the light of reason- 
ableness, on further experience, any and every prior ruling or prior reason 
given, and then reshaping, reformulating, redirecting, each time need may 
appear in further reason.”’ That is the common law at its high best. Per- 
haps because I know nothing better, perhaps because Judicial Justice has 
been so much discussed, let me leave it at that. But do not let me leave it 
at that without insisting that when law ceases to be remote, when law 
comes home, then a process works out among the citizenry of a democracy 
which is the exact analogue of the common law judicial sequence of self- 
correction, of judicial review of prior judicial decision—which is, indeed, 
its twin and needed brother. 

If now, you ask me what guarantee I can offer that this my own faith 
about the Good in this institution of our law is better than another’s— 
what does Reason show me to warrant this particular faith of mine against 
mistake—I have no answer. Under the common-law tradition, be a man 
judge, citizen, or scholar, They That Come After have as their office to 
correct him. When the machinery of work is healthy, and formalism does 
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not hide on-going reason, They That Come After do their office of correc- 
tion. 

Meantime, a clear faith is a fighting faith. And as for guaranty, I can 
but rest on an ancient and magnificent summing up: credo ut intelligam. 
Which I prefer to render: as a reszlt of my faith, I grasp it with my mind. 

For such faith in the essential method of the common-law tradition as 
that tradition has stood in this country in its best years, and as it has come 
to stand again—that faith opens a new grasp of our political philosophy. 
When individual citizens or officers in office, from whatever sequence of 
divergent absolutes, come to cope as responsible citizens or officers with 
working out concrete “applications” of their absolutes to the problems of 
their fellows and themselves, answers are not to be had by deduction, nor 
out of authority. As in the common law, the new light of the fresh case 
recolors each problem of “application.” One does his best. But the knowl- 
edge that review impends from his successors, in the new light of a new 
fresh problem, must come to any officer or citizen who thinks—new light, 
too, from a swing of administration, built on other ultimates, or on other 
immediate views of wisdom. The pragmatic way is no way to reach an 
ultimate or absolute, but it is the only sound way to apply an ultimate, 
however reached. The finest common-law tradition sums up the manner 


in which the parties, the generations, the clashing groups of a democracy 
must work their way to wisdom. 





FLETCHER V. RYLANDS 
A REEXAMINATION OF JURISTIC ORIGINS* 


Rosert THomas Mo.ioyt 


The person who wrote that the human being lets himself be 
guided by self-interest alone stated a general maxim that is 
almost entirely devoid of practical value 

—GAETANO Moscat 


I 


HE long-continued fascination of the legal mind with attempts 
to determine the “law behind the law” has recently been quick- 
ened with the current general revival of interest in matters juris- 
prudential.’ The sociological factors conditioning the formulation of legal 
doctrines, together with the personality traits that shape judicial behavior, 
when studied in relation to their institutional context in the general cli- 
mate of opinion of the particular age, are generally recognized as the ele- 
ments to be looked to for a genuine understanding of the basis of legal 
decision. 

In view, therefore, of this consensus, a reexamination of the three cele- 
brated decisions? arising out of the controversy between Thomas Fletcher, 
John Rylands, and the latter’s little known co-defendant, Jehu Horrocks, 
may be quite in order. For although these decisions have for years been 
subjected to analysis from many angles, Professor Bohlen is the only 
writer who has seriously attempted to explain why the case was decided 

* The writer wishes to express his appreciation to Professors Walton H. Hamilton, Myres S. 


McDougal, and Harry Shulman of Yale Law School for their generous help in the preparation 
of this article. 


+ Member of the New York Bar in service with the United States Coast Guard. 

t Mosca, The Ruling Class 114 (Kahn’s trans. 1939). 

« The new jurisprudential coin is seemingly being largely struck in the form and image of its 
principal creator. Llewellyn, On Reading and Using the Newer Jurisprudence, 40 Col. L. Rev. 
581 (1940); Patterson, Llewellyn, and Kennedy, A Required Course in Jurisprudence, 9 Am. 
L. Sch. Rev. 582 (1940); Llewellyn, The Normative, the Legal, and the Law-Jobs: the Prob- 
lem of Juristic Method, 49 Yale L. J. 1355 (1940). For sheer ponderosity this latter article 
compares very favorably with earlier Germanic efforts in this field. [But cf. Llewellyn, On the 
Good, the True, the Beautiful, in Law, 9 Univ. Chi. L. Rev. 224 (1942).—Ed_] 

* Fletcher v. Rylandsand Horrocks, 3 H. & C. 774 (Exch. 1865), rev’d sub nom. Fletcher v. 


Rylands and Another, L. R. 1 Exch. 265 (Exch. Ch. 1866), aff’d sub nom. Rylands and Hor- 
rocks v. Fletcher, L. R. 3 H. L. 330 (1868). 
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the way it was. Most writers have confined their inquiry to an unimagi- 
native‘ and not always accurate® summarizing of the holding, a retracing 
of the development of its historical antecedents,® or a genealogical cata- 
loging’ of the all too numerous progeny begot by this well-known case. 

The greatest confusion still prevails over the “theory” of the case. 
Writers and judges differ violently over the “grounds” for decision; ‘‘tres- 
pass,’’* “‘negligence,”’® “‘nuisance,’”*® and absolute liability for the keeping 
of “inherently dangerous substances,”™ or for alleged “‘non-natural’’” user 
of land have all been, on occasion, considered the appropriate legal label. 
Whatever the abstraction by which the decision has been justified or at- 
tacked, the importance of Fletcher v. Rylands lies in its reaffirmation of 
the “medieval” principle of action at peril, a concept strongly reflected 
in the trend of modern case law and legislation in an ever-increasing 
number of fields. 


3 Bohlen, The Rule in Rylands v. Fletcher, 59 U. of Pa. L. Rev. 298, 373, 423 (1911). 


43 Cooley, Torts § 411 (4th ed. 1932); Addison, Treatise on the Law of Torts 486, 489 (8th 
ed. 1906); Clerk and Lindsell, Law of Torts 481-82 (oth ed. 1937); MacDonald, The Rule in 
Rylands v. Fletcher and Its Limitations, 1 Can. Bar Rev. 140 (1923). Some of the legal litera- 
ture is painfully reminiscent of The Three Little Peppers at Camp, The TLP’s at the Sea- 
Shore, etc. For example, see The Rule of Rylands v. Fletcher in Iowa, 22 Iowa L. Rev. 136 
(1936); The Rule in Rylands v. Fletcher in Ohio, 10 U. of Cincinnati L. Rev. 98 (1936). 

5 For a typical mouthing of legal conclusions, see 1 Street, The Foundations of Legal 
Liability 63 (1906). Chapin, Handbook of the Law of Torts 513-14 (1917), makes his contribu- 
tion to juristic thought in the form of a suggestion that “‘reasonable” and “unreasonable” be 
substituted for Lord Cairns’ classification of “‘natural’’ and “‘non-natura!” user of land. 

( Wigmore, Responsibility for Tortious Acts: Its History.—III, 7 Harv. L. Rev. 441, 454- 
55 (1894). 

? Charlesworth, Liability for Dangerous Things (1922). 

* This was Baron Bramwell’s view in the Court of Exchequer, but it is generally considered 
untenable since the damage was mediate rather than direct. See opinions of Bramwell and 
Martin, BB., Fletcher v. Rylands and Horrocks, 3 H. & C. 774, 788, 793 (Exch. 1865); Win- 
field, Text-Book of the Law of Tort 506 (1937). 

x Street, op. cit. supra note 5, at 62. 


*° Salmond, The Law of Torts 595 (Stallybrass’ ed. 1934). The learned editor’s view is that 
“though the rule in Rylands v. Fletcher was not originally conceived as a branch of the law 
of negligence there is now no sufficient ground for suggesting that there is any line of demarca- 
tion between it and actionable negligence.” Ibid., at 599. 

™ Underhill, A Summary of the Law of Torts 209-11 (Sutton’s ed. 1932); Clerk and Lindsell, 
op. cit. supra note 4, at 481-82. Winfield, of course, dissents violently from the use of “‘abso- 
lute” liability, claiming that the adjective “strict” is the strongest term that may be accurately 
employed. Winfield, op. cit. supra note 8, at 508. 

™ Seemingly this is the view of Lord Cairns in the House of Lords, Rylands and Horrocks v. 
Fletcher, L. R. 3 H. L. 330, 338-39 (1868). Dean Thayer felt that the reasons behind the yet 
undeveloped doctrine of res ipsa loquitur were sufficient to explain Rylands v. Fletcher. 
Thayer, Liability without Fault, 29 Harv. L. Rev. 801 (1916). But for an English criticism of 
the view, see Pollock, Torts 391 n.(q) (Landon’s ed. 1939). 
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The case itself held the defendants liable in damages for the flooding of 
the plaintiff’s coal mine, despite the fact that the defendants had been 
guilty of no “negligence or default whatever.’ Water had been stored 
on leased land for the purpose of supplying the defendant’s mill, but the 
task of constructing the reservoir had been delegated to competent con- 
tractors. The latter negligently failed** to note that the bottom of the 
excavation contained five abandoned shafts filled with marl and soil, which 
gave way under pressure of the impounded water, thus leading to the 
flooding of the plaintiff’s nearby coal workings. An arbitrator’s award for 
£5,000, made at the Liverpool Assizes after a verdict for the plaintiff, was 
disallowed by a decision of the Court of Exchequer on the ground of the 
defendants’ freedom from negligence. On appeal, this decision in its turn 
was reversed in the Exchequer Chamber and the reversal was affirmed 
in the House of Lords on the ground that ‘‘. . . . the person who for his 
own purposes brings on his lands and collects and keeps there anything 
likely to do mischief if it escapes, must keep it in at his peril 

The practical consequence of the decision was, in effect, to place upon 
the actor the risk of all loss attendant upon a changed utilization of land 
or its appurtenances which was not attributable to an act of God or to 
the plaintiff’s own negligence. Such a rule of law, Professor Bohlen has 
argued,” might admirably fit the statics of a medieval society where 
change is at a minimum, but it fails to reflect the social needs engendered 
by the Industrial Revolution with its dynamic development of industry, 
utilization of natural resources, and adaptation of both men and materials 
to the ends of increased production. The initiative required for such 
change can best be encouraged by charging the actor with the risk of loss 
only when such loss is directly attributable to his own negligence. Find- 
ing, then, that Fletcher v. Rylands seems to ignore the needs of its age, 
when capitalistic industry was perhaps unable to bear the social costs of 
the risks it created to the same extent that it can and should do so today, 
Professor Bohlen was induced to advance his celebrated materialistic 
theory of the case. 

According to this thesis, English judges reflected the opinions of the 
dominant class—the squirearchy, emotionally and economically rooted 
deep in the soil of Britain—because the judges either were recruited from 

3 Martin, B., in Fletcher v. Rylands and Horrocks, 3 H. & C. 774, 791 (Exch. 1865). 


™4 Lord Cairns considered the contractor’s negligence as taken for granted. Rylands and 
Horrocks v. Fletcher, L. R. 3 H. L. 330, 338 (1868). 


*s Fletcher v. Rylands and Another, L. R. 1 Exch. 265, 279 (Exch. Ch. 1866); Rylands and 
Horrocks v. Fletcher, L. R. 3 H. L. 330, 339 (1868). 


16 Bohlen, op. cit. supra note 3. 
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the landed gentry itself or, having by their office been raised into the gov- 
erning elite, desired to consolidate that position both for themselves and 
for their families.‘7 An aristocracy whose wealth and position were 
founded on land and the traditional method of its exploitation, namely 
agriculture, would scarcely view with favor a commercial development 
no longer largely mercantile in character but rather based on manufac- 
turing and the extractive industries. That development not only dis- 
figured the landscape with smoky pottery towns and the slack heaps of 
busy collieries but also degraded what had been, or what the landed 
gentry liked to think had once been, a sturdy yeomanry through long 
hours of labor in unhealthful surroundings conjoined with mass slum 
dwelling in the new mushroom towns of the Midlands. 

The movement for factory inspection laws, the ten-hour day, and 
curbs upon the exploitation of child labor was in fact led by such repre- 
sentatives of the landed gentry as the Tory Earl of Shaftesbury, shocked 
by the human degradation and misery upon which the newly enfran- 
chised middle class was fattening. Liberals of the Manchester school of 
economy fought such social amelioration, or even the legalization of trade 
unionism, rationalizing this opposition with all the intellectual parapher- 
nalia of classical economic thought, chief amongst which was the “iron law 
of wages” or “wage fund” theory, which was utilized to such good pur- 
pose that the cognomen “‘dismal science” even yet clings to the systematic 
study of things economic. The judges of England, then,—so the story 
goes—being drawn from the landed gentry or identifying their own inter- 
ests with and adopting the standards of the class into which they found 
themselves elevated, might well be slow to “find” rules of law lifting eco- 
nomic liability for the inevitable social costs of accident and misadven- 
ture attendant upon life in a dynamic society from the shoulders of those 
who had of their own volition effected the change and stood to profit 
therefrom. 

A second portion of Professor Bohlen’s theory, complementary to the 
first, rests upon a putative religious cleavage between the landed gentry, 
and therefore the judges, and important segments of the industrial bour- 
geoisie. The religious allegiance of the upper classes was generally given 
to the Church of England, with a scattering of the most distinguished fam- 


"1 “Nor should it be forgotten that, in England, the dominant class was the landed gentry, 
whose opinion the judges, who either sprang from this class or hoped to establish themselves 
and their families therein—naturally reflected. To such a class it was inevitable, that the right, 
of exclusive dominion over land should appear paramount to its commercial utilization,—to 
them, commerce and manufacture, in which they had little or no direct interest, appeared 
comparatively unimportant.” Bohlen, op. cit. supra note 3, at 318-19. 
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ilies remaining loyal to their pre-Reformation faith. On the other hand, 
various branches of Nonconformity, all tainted with Puritanical doctrines 
to a greater or lesser degree, found great adherence among the town- 
dwelling middle classes. 

These Puritanical faiths produced types or accentuated traits of char- 
acter peculiarly fitted to justify the ways of Mammon to God. The incul- 
cation of thrift, sober ways, regularity of life, and frugality of living, to- 
gether with an ennobling and exaltation of labor, a justification of work 
as a duty imposed upon man from above, produced the precise type of 
individual most likely to achieve success in an ever-expanding: capitalistic 
world. Calvinistic theology was thus admirably calculated to harness the 
drives of religious zeal to the goal of achieving material success upon earth. 

The Protestantism of Calvin and Knox, which has had such a profound 
effect upon English Nonconformity, was a rugged faith tarrying not to 
comfort the weak, the poor, or the sinful, for all too often the Puritan 
mind conceived of these three states of being as synonymous. All men 
from birth were conceived of by this supralapsarian view as damned to 
the eternal torments of hell’s fires through the age-old taint of original 
sin. Salvation was possible only through the possession of God’s free gift 
of grace vouchsafed but to the select few. No one could be sure who 
were among the Lord’s elect, but success upon this earth became for 
many the living symbol of holiness within. Baldly stated, the problem 
thus reduced itself to determining who were possessed of grace, and chief 
among the criteria was material success as the result of godly ways, 
frugal and industrious living, and strict Sabbath keeping. It would thus 
appear only natural that the insurmountable conflict in point of view and 
way of life between an aristocratic bench drawn from the landed gentry 
and a hard-bitten bourgeoisie taking constant comfort in the gratifying 
advice to “despoil the Egyptians” and struggling to emerge from the lia- 
bility imposed by a medieval concept of the law of torts should make its 
appearance in the law courts.” 

Thus Bohlen’s adumbration of Weber’s brilliant analysis of The Prot- 
estant Ethic*® finds religious as well as economic, traditional, and social 

*8 “The whole Puritan movement was one long revolt against all the conceptions, social, 
political and religious, of the aristocracy. The personal interests of such a class would lead 
them to regard as obnoxious and oppressive rights and privileges in the landowner which did 
not benefit them nor tend to power and dignity of their class, but, on the contrary, were con- 
stantly interfering with their commercial activities.” Bohlen, op. cit. supra note 3, at 319. 

*» Weber, The Protestant Ethic and the Spirit of Capitalism (Parsons’ trans. 1930); 
Tawney, Religion and the Rise of Capitalism (1926). For a suggestive application of the same 


approach to another compact religious group, see Sombart, The Jews and Modern Capitalism 
(Epstein’s trans. 1913). 
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factors in the English judiciary to explain why a burden amounting to 
“insurance by reason of vicinage”*® was placed upon the utilization of 
land at a time when the medieval doctrine of liability for any act which 
resulted in injury unless done “utterly without fault” had in other fields 
of tort liability given way almost completely to the Stanley v. Powell™ 
rule of no liability without positively negligent conduct. 


II 


This plausible theory of Bohlen, though bottomed upon a naive ma- 
terialism not in accord with the elementary facts, is widely, almost univer- 
sally, accepted today both at home and abroad.* The sole voice raised 
in criticism has been that of Pound, whose oft-repeated denials** of the 
major premise upon which Bohlen’s theory rests have been virtually 
without effect upon our teachers of and writers on the law of torts.*4 

In the first place, Bohlen’s thesis, in which Pound seems to acquiesce,”® 
that the English judges were drawn from the upper landed aristocracy 
is not true of the judges in this particular case, nor indeed of the bar as 
a whole, either during the period immediately in question, namely, the 
1860’s, or during the entire Victorian era at the very least. English bar- 
risters as a class have not been recruited from the landed gentry but 
rather from the middle and lower middle classes. The biographies* and 


* My Duty towards My Neighbor, 16 Sol. J. 886 (1872). 

* [1891] 1 Q. B. 86. 

* Harper, A Treatise on the Law of Torts § 158, at 337-38 (1933); Stallybrass, Dangerous 
Things and the Non-Natural User of Land, 3 Cambridge L. J. 376, 396 (1929); Winfield, op. 
cit. supra note 8, at 504 n. (a), 511-12. In addition, no modern treatise considers itself re- 
spectable without a bow to the materialistic theory in the form of at least a footnote citing 
Bohlen. For a typical example, see Burdick, The Law of Torts 13 n. 67 (4th ed. 1926). 


*3 Pound, Interpretations of Legal History 105-10 (1923); Pound, The Formative Era of 
American Law 88-90 (1938); Pound, The Economic Interpretation and the Law of Torts, 53 
Harv. L. Rev. 365, 383 (1940). 


4 One of the very few to give evidence of even having heard of the problem is Radin, Law 
as Logic and Experience 155 (1940). Bohlen is seemingly content merely to cite Pound’s 
Interpretations of Legal History. Bohlen, Cases on the Law of Torts 635 n. 14 (3d ed. 1930). 


*s Pound, The Economic Interpretation and the Law of Torts, 53 Harv. L. Rev. 365, 383 
(1940). 


* Stephen, The Life of Sir James Fitzjames Stephen (2d ed. 1895); Nash, The Life of 
Richard Lord Westbury (1888); Polson, Law and Lawyers (1840); Atlay, The Victorian Chan- 
cellors (1908); Manson, Builders of Our Law during the Reign of Queen Victoria (2d ed. 1904); 
Foss, The Judges of England (1848-64); 2 Foss, Memories of Westminster Hall (1874) (largely 
ed anecdotes); Foster, Men-at-the-Bar (2d ed. 1885); Dictionary of Nat’l Biography 

1885-1901). 
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autobiographies” of barristers, together with novels* projected against 
the legal background of the last century, reveal a pattern of remarkable 
similarity whereby ambitious students at the Inns of Court “have eaten 
their way to the Woolsack.’”* 

Offices in the army, the church, and the state, particularly in the 
diplomatic corps, attracted members of the aristocracy. Judges, on the 
other hand, have traditionally been recruited from those barristers who 
have achieved especial success and prominence at the bar. In addition, 
the higher judicial posts were and are usually occupied by successful bar- 
risters who have followed a rigorous curses honorum: first a seat in Parlia- 
ment, then service to the government successively as solicitor-general, 
attorney-general, and judge, and finally the Great Seal. The long years 
of study, the tedium of mastering Tidd’s Practice, Cruise’s Digest 
of Conveyancing, and Peake’s Law of Evidence, the early pinched 
years at the bar, and the slow growth of reputation, together with at- 
tendance on circuit (more employment entailing an ever-increasing bur- 
den of labor), might appeal to a Thomas Traddles, but scarcely to one 
born to an assured station and the comforts of wealth. 

The life of a circuit leader required the utmost in physical endurance 
as well as legal astuteness. Lord Campbell, while leader of the Northern 
Circuit, was regularly accustomed to work eighteen to twenty hours a day 
for weeks on end,*° and his experience was that of every other successful 


leader. Perhaps the most lucrative law business in an age of industrial 
expansion and railroad construction was to be found in heavy commer- 
cial cases, and to think that one who has passed the major portion of his 
active career at the bar in constantly representing corporate or business 
interests is likely to become suddenly hostile and totally out of sympathy 
with the needs and problems which have been quite literally his life’s 
nourishment is to ignore the observations of centuries. 


27 Brougham, The Life and Times of Henry Lord Brougham (1871-72); Campbell, The 
Life of John Lord Campbell (Hardcastle’s ed. 1881); Ballantine, Some Experiences of a 
Barrister’s Life (1882); Ballantine, The Old World and the New (1884); Pollock, Personal 
Remembrances (1887); Pollock, For My Grandson (1933). 

28 There is scarcely a novel from the pen of Charles Dickens that does not in some fashion 
deal with the legal profession, ‘‘Bleakhouse” and “‘David Copperfield” being worthy of par- 
ticular attention. See also Holdsworth, Charles Dickens as a Legal Historian (1929). Trollope, 
The Eustace Diamonds, 16-18 Fortnightly Rev. (1871-72), and, of course, the indispensable 
Warren, Ten Thousand a Year (1842), are both helpful in this regard. 

29 The phrase, slightly adapted, is from a contemporary’s description of Lord Cranworth’s 
own early years at Lincoln’s Inn. Lord Cranworth, 45 Law Times 260 (1868); The Builders 
of Our Law during Queen Victoria’s Reign: VII.—Lord Cranworth, 96 Law Times 415 (1894). 

3° + Campbell, op. cit. supra note 27, at 439. 
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A further factor conditioning the outlook of English judges lies in their 
selection from the proved leaders of the bar, a position generally not at- 
tained until middle age. Promotion to the bench at such an-age, even 
with a corresponding elevation into the aristocracy, was scarcely calcu- 
lated completely to turn judicial heads. Of the judges who sat on Fletcher 
v. Rylands, Willes was raised to the bench at forty-one, Pollock at sixty- 
one, while five of the remaining judges were created in their late forties,** 
and four in their fifties. 

The task still remains to determine whether the Bohlen theory of an 
aristocratic bench of judges holds good for the particular judges, eleven 
in number, who took part in the three decisions in Fletcher v. Rylands and 
Rylands v. Fletcher. Further, the religious connections of those judges 
who held for the defendants and thus represented the middle-class, mer- 
cantile point of view according to the Bohlen thesis, as contrasted with 
the majority, who placed a duty upon the defendant to act at his peril 
and so represented the alleged viewpoint of the landed gentry, must be 
examined in the light of the Protestant Ethic doctrine espoused by 
Bohlen. 

The two judges whose judgments in Fletcher v. Rylands represented 
what to Bohlen seems the Puritan middle-class interest and philosophy 
were Chief Baron Jonathan Frederick Pollock and his son-in-law, Baron 
Samuel Martin. Pollock’s own origins in many ways lend support to the 
Bohlen thesis, for the Chief Baron was the third son of David Pollock of 
Charing Cross, King George III’s saddler and a strict Presbyterian, who 
long refused on religious grounds even to allow the inoculation of his 
children against smallpox.*? Pollock’s poverty would have prevented him 
from finishing his university education but for the generous assistance of 
his tutor, the Rev. George Tavel, and Pollock’s own efforts in tutoring 
other students. The future Lord Chief Baron’s first work at the bar was 
in bankruptcy where his knowledge of accounting and mercantile usages 
was of particular value. He joined the Northern Circuit, which included 
the great mercantile towns of the North, and of which, in the due course of 
time, he became leader, thanks to his energy and deserved reputation as 
“a very sound lawyer.” 

At this point, however, all coincidence between the Bohlen theory and 

# Blackburn (46), Cairns (47), Bramwell (48), Martin and Rolfe (49). 

# Mellor (52), Keating (55), Montagu Smith (56), Lush (58). 

33 Hanworth, Lord Chief Baron Pollock 6 (1929). For the facts of Pollock’s life in outline 
form, see Foss, Judges of England, 1066-1870, at 523-25 (1870); 46 Dictionary of Nat’! 


Biography 68-69 (1896); The Late Chief Baron Pollock, 49 Law Times 319-20 (1870); London 
Times, p. ro, col. 5 (Aug. 24, 1870). 
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the facts of Sir Frederick’s life ceases. Though son of a saddler, he was 
brother of Sir David Pollock, a judge in India, and of Field Marshal Sir 
George Pollock, a military hero of Indian fame. His education, however 
financed, was acquired at St. Paul’s and Trinity College, Cambridge. 
Though son of a blue-nosed Presbyterian, the Chief Baron himself was a 
member of the Church of England and possessed of moderate views tend- 
ing almost entirely toward the ethical and social rather than the ecclesias- 
tical or sectarian, believing principally in the divinity of Christ and the 
Holy Trinity! “But beyond this there is nothing revealed on these sub- 
jects.’’*4 Fond of Wesley’s sermons, he was nevertheless a lifelong friend 
of Monk, Bishop of Gloucester; Blomfield, Bishop of London; and Mus- 
grave, Bishop of Hereford and later Archbishop of York, having been a 
schoolfellow of the first two.*s 

In politics, Pollock was a lifelong Tory sitting throughout his entire 
parliamentary career for the little rotten borough of Huntingdon, where 
in 1831 a total of 74 votes was sufficient te insure his election** and where 
even after the Reform Bill the electors totalled only 284. Nor was Pollock 
a young Disraeli of a Tory-Socialist turn of mind, for this son of a poor 
saddler, supposed by some to have nurtured deep in his subconscious the 
necessity of freeing the industrial bourgeoisie from the rigors of a tort 
liability adapted only to the static feudalism of the Middle Ages, was, in 
fact, horrified by the Reform Bill of 1832. Lord Grey, he feared, was 
ruining the country, for such a man cared “not a boodle for the known 


opinion of the King” and set at naught that awe-inspiring fact, “a re- — 


corded decision of a majority of the Peers.”*” Deeply disturbed by these 
efforts to reform the electoral franchise, Pollock wrote on May 22, 1832, 
to his son Fred that “I consider the Constitution at an end. The Revolu- 
tion has begun and practically we are a Republic.” His hopes for the 
country’s salvation lay in the next Parliament, which he devoutly trusted 
would be “composed of men more intelligent, more wealthy, more con- 
servative than the present.”%* 

Yet in his views on legal education, Pollock anticipated Ames’ use of 
the case method by a full half century. The common law, which “‘is really 
nothing more than ‘summa Ratio’—the highest good sense,’”’ could best be 


34 Hanworth, op. cit. supra note 33, at 51. 
35 Hanworth, Lord Chief Baron Pollock 88, 151 (1929). 


36 Tbid., at 71-72. For a contemporary portrait, see also the comments in 2 Grant, Bench 
and Bar 56-62 (1838). 


37 Hanworth, Lord Chief Baron Pollock 70 (1929). 
3 Tbid., at 71. The italics are Pollock’s. 
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learned “by reading the reports and attending the Courts and thinking and 
talking of what’’’* one reads and hears. As for the study of law from 
treatises, Pollock wrote, “I myself had no treatises; I referred to them as 
collecting the authorities.”4° The old Chief Baron’s advice to his grand- 
son, the great legal historian Sir Frederick Pollock, can hardly be im- 
proved upon today by the most advanced of legal educational theory or 
practice. “In my opinion the best method of studying law, for a man who 
is to practice it, is to read cases, making notes at the end of the column, 
and, if a common lawyer, nisi prius cases, especially reading all the cases 
cited and making himself Master of the Point argued and determined. 
I never read any Law Book through except Blackstone and I read that 
before I went to the University. Treatises lead you to any part of a sub- 
ject and to all the cases that belong to it, but my advice would be, Read 
reports and make your own System 

Pollock’s vigorous opinions on the role previous judicial views of public 
policy—‘‘incrusted precedent’”—should play in the process of decision 
are equally noveworthy and quite at variance with those of Baron Sur- 
rebutter, as Parke was dubbed by a wit of the time and a man whom the 
Chief Baron considered “the greatest legal pedant that I believe ever 
existed.” Baron Parke maintained “that the Judges had no right to 
legislate” though admitting they had once done so, as in the rule against 
perpetuities. To Pollock, on the other hand, it always seemed crystal 
clear that “whatever was against the public good or welfare could not be 
law.”’43 

How, then, can one say that on the day he delivered his opinion in 
Fletcher v. Rylands, Pollock’s notions of “‘public good or welfare” reflected 
either his humble origin, or his classical training in the University, or his 
sturdy Toryism, or what Pound has called the “strongest single influence 
both in determining single decisions and in guiding a course of decision 
....@ taught tradition of logically interdependent precepts and of re- 
ferring cases to principles”?* Surely if a theorist adopts materialism as a 
canon of intellectual and historical elucidation it would at least appear 
incumbent upon him to show concretely just how such factors controlled 
the given decision. Otherwise, nebulous generalizations with attendant 
looseness of thought and vagueness of criteria of judgment continue to 
engender misdescriptions of the judicial process. Sight must not be lost 


39 Thid., at 198. # Thid., at 198. 
# Thid. 43 Ibid., at 177. 
* Thid., at 207-8. 4 Pound, op. cit. supra note 25, at 367. 
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of the fact that the problem is never whether a general social or intel- 
lectual background affects judicial decision but rather how and in what 
degree their effect is revealed. 

The remaining judge representing the middle class interest according 
to the Bohlen theory was Baron Samuel Martin, born in Londonderry 
in 1801 and educated at Trinity College, Dublin. He studied the com- 
mon law art of special pleading for two years before being called to 
the bar in 1830. Joining the Northern Circuit, Martin rapidly acquired 
an extensive practice in mercantile cases and took silk in 1843. Four 
years later, Martin, “a vehement Liberal,” was returned to Parliament, 
which he quitted in 1850 to take his place on the bench. In addition to 
his good nature and vast command of legal business, Martin’s chief char- 
acteristic was a passionate fondness for the turf.47 When in France, his 
attendance at the Bois de Boulogne was assiduous, much to the scandal 
of his friends who could not overlook the fact that the racing was com- 
monly conducted on Sunday.** Whatever Baron Martin’s objection to 
imposing liability without fault upon Rylands, he had not hesitated in 
the years previous to hold a railroad absolutely liable for fire caused by 
sparks emitted from locomotives.*® All things considered, this race-track- 
frequenting Irishman fits none too snugly into his theoretical place in 
the Bohlen picture or the Protestant Ethic. 

Yet if difficulty has been encountered heretofore in making the facts 
and the theory jibe, the career and opinions of Baron Bramwell* will 
prove insuperable. Eldest son of George Bramwell, a partner in the bank- 
ing firm of Dorriens, Magens, Dorriens, and Melo, the future Baron at the 
age of sixteen entered his father’s bank as a clerk where he remained for a 
period of two years. Having passed through various early vicissitudes, 
Bramwell, headstrong, forceful, poor, and without connection, yet having 
seemingly “inherited business instincts,” achieved an outstanding reputa- 
tion in commercial litigation in the years following his call to the bar in 


4sOn Martin generally, see Foss, op. cit. supra note 33, at 436; 36 Dictionary of Nat’! 
Biography 295 (1893); 2 Campbell, op. cit. supra note 27, at 330; London Times, p. 6, cols. 
1-2 (Jan. 10, 1883). 

Ballantine, op. cit. supra note 27, at 210. 

47 London Times, p. 6, cols. 1-2 (Jan. 10, 1883). 

# Robinson, Bench and Bar 109 (1889). 

#9 See statement of Martin, B., made during argument in Blyth v. Birmingham Water- 
works, 11 Exch. 781, 783 (1856), quoted at length by Wigmore, op. cit. supra note 6, at 554 
n. 4. 

5° The general facts of Bramwell’s life may be found in 1 Dictionary of Nat’] Biography 256- 
57 (Supp. 1901) or in 4 Encyc. Brit. 27 (14th ed. 1929). 
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1838. Like so many of his contemporaries, he took an active part, even 
before his elevation to the bench, on various law revision committees, 
especially on those leading to the Common Law Procedure Acts and the 
Judicature Acts uniting law and equity. He also sat on the royal com- 
mission to inquire into the assimilation of the mercantile laws of England 
and Scotland and the law of partnership which resulted in the Companies 
Act of 1862. Throughout his life Bramwell was always proud of having 
invented the expression ‘“‘Ltd.” which was required in the title of all com- 
panies seeking to limit the liability of the participating shares. 

In religious matters Bramwell took but little interest, and the tradi- 
tional attendance at church required of the judges on circuit never ceased 
to vex him.* But in mode of life and in social outlook Bramwell was the 
living embodiment of the Protestant Ethic and the judicial personifica- 
tion of Herbert Spencer’s Social Statics. He gloried in work as an end in 
itself and, having transferred his Puritanical zeal from the meeting house 
to the market place, he felt that “the greatest punishment I could be 
doomed to would be to be perfectly idle.’’s* Dress must be sober, people 
prudent, thrift encouraged, and industry enjoined upon all. Diligenter 
remained for him not only a watchword but a way of life.5 

A Whig by innermost conviction and a lifelong communicant of the 
Manchester faith, Bramwell was a blind follower of those apostles Adam 
Smith, J. B. Say, Bastiat, Ricardo, and McCulloch—“the gods I have 
worshipped from my youth.”* It is this man, George William Bramwell, 
who considered Herbert Spencer “the profoundest thinker of the age,” 
whom the Bohlen theory assumes to be imbued with the aristocratic prej- 
udices and view of the good life common to the English landed gentry. 

A man of strong opinions who not infrequently commanded the col- 
umns of the Times for his epistolary outpourings, Bramwell has left a 
wealth of material from which his views may be ascertained. As a judge, 
Bramwell was found by counsel practicing before him to be firmly con- 
vinced that railroads needed judicial protection from juries,® and, as a 

5 Fairfield, Some Account of George Baron Bramwell 102 (1898). A reading of this admi- 


rable biography in its entirety is essential for the understanding of a not uninteresting judicial 
personality. 


8 Tbid., at 55-56. 
583 Tbid., at 17. 


5¢From Bramwell’s pamphlet, Laissez-Faire, reprinted in Fairfield, Some Account of 
George Baron Bramwell 140 (1898). 
55 Thid. 


56 Pollock, For My Grandson 176-77 (1933). 
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legislator, he viewed early employers’ liability acts as both “uncalled for 
and mischievous” for cannot the workingmen see that “if the master 
gives more in one way he must give less in others?”’s’ For the rest of his 
life the employers’ liability acts remained the béte noir of Bramwell, who 
continued to feel that of “anything more outrageous than this I cannot 
conceive.”’* As is so frequently the case with the expounders of all sys- 
tems founded on “self-evident” principles, the exasperated note of a 
sorely tried but patient school teacher often obtrudes itself into Bram- 
well’s exposition of the simple tenets of his economic faith in his in- 
numerable polemics against archdeacons on the subject of drink, against 
Henry George on the taxation of ground rents, or against Home Rule for 
Ireland. 

The government, felt Bramwell, should “govern as little as possible” 
and should “mainly concern themselves with keeping order at home and 
defending us abroad,’’’® enforcing contracts strictly, and above all else 
being careful to “meddle not, interfere not, any more than you can help.” 
At all cost, “grandmotherly legislation’”’ must be avoided for it under- 
mines character and will bring the country ultimately to ruin. “To tell 
the weak, the lazy, and the improvident that they should not suffer for 
their faults and infirmities would but encourage them to indulge in those 
faults and infirmities.” 

Although personally a man of great kindliness, Bramwell remained 
consistently impervious to the economic needs of a changing social order. 
In a letter to Lord Elcho accepting membership in the “Liberty and 
Property Defense League,” Bramwell declared, ““My opinions of half a 
century standing are as strong as ever,” but, contrary to the require- 
ments of the Bohlen thesis, those opinions formed in his youth were not 
those held by the landed aristocracy. Just what those changeless early 
opinions were is perhaps best summed up by Bramwell’s able biographer, 
Charles Fairfield, as an unshakable belief “that Nassau Senior could talk 
wisely about everything, that Henry Reeve was familiar with all those 


87 From Bramwell, reprinted in Fairfield, op. cit. supra note 54, at 146. 

88 From a speech of Bramwell delivered Nov. 29, 1882, reprinted in Fairfield, op. cit. supra 
note 51, at 137. 

59 From a speech of Bramwell at the first meeting of the “Liberty and Property Defense 
League,” Fairfield, op. cit. supra note 51, at 134. 

6° From a speech of Bramwell in 1886 before the British Association, Fairfield, op. cit. 
supra note 51, at 164-65. 

* From an address of Bramwell in 1888 before the British Association, Fairfield, op. cit. 
supra note 51, at 1709. 

* Reprinted in Fairfield, op. cit. supra note 51, at 133. 
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subjects which Nassau Senior overlooked, and that H. T. Buckle’s ‘His- 
tory of Civilization’ was at once the Bible, Talmud, Koran, and Rig Veda 
of enlightened ‘Liberalism.’ ’’* 

Upon the plaintiff’s appeal to the Exchequer Chamber, the Pollock- 
Martin decision for the defendants was unanimously reversed by a bench 
of six judges composed of Willes, Keating, Mellor, Montagu Smith, and 
Lush, JJ., with Mr. Justice Blackburn writing the decision for the court. 
Colin Baron Blackburn was the second son of John Blackburn of Kil- 
learn, Stirlingshire, by Rebecca, daughter of the Rev. Colin Gilles. Edu- 
cated at Eton and Trinity College, Cambridge, he was called to the bar 
in 1838 and joined the Northern Circuit attending the Liverpool Ses- 
sions.“* The financial depression customarily attendant upon young bar- 
risters after their call seemed never to lift from Blackburn so far as getting 
into business was concerned, for he was destined to pass all his days at 
the bar in a stuff gown and in an almost briefless condition.* 

The future judge showed no interest in or aptitude for politics, al- 
though his brother was returned for Stirlingshire in 1859-1865 in the 
Conservative interest. Nor did he acquire any important professional 
connections, since he possessed “none of the advantages of person and 
address which make for success in advocacy.” Altogether, Blackburn, 
despite his twenty-one years at the bar, remained so obscure that, when 
his appointment to the Queen’s Bench was announced by Lord Chancellor 
Campbell, his selection was denounced as a “job” illustrating the well- 
known sight of one Scotsman promoting another however obscure his 
name or humble his talents.* 

But the new judge had not been idle, though rarely engaged in the 

*s Fairfield, op. cit. supra note 51, at 125-26. 

*+ Dictionary of Nat’l Biography 203-4 (Supp. 1901); Foss, op. cit. supra note 33, at 
96-97. 

‘s““Mr. Blackburn does not appear at any time to have commanded a large practice.” 
London Times, p. 6, cols. 1-2 (Jan. 10, 1896); Ballantine, Some Experiences of a Barrister’s 
Life 429-30 (1882); 1 Dictionary of Nat’l Biography 203 (Supp. 1901). 

6 y Dictionary of Nat’l Biography 203 (Supp. 1901). 

*: “T have already got into great disgrace by disposing of my judicial patronage on the 
principle detur digniori. Having occasion for a new judge, to succeed Erle made Chief Justice 
of the Common Pleas, I appointed Blackburn, the fittest man in Westminster Hall, although 
wearing a stuff gown; . . . . They got me well abused in the “Times’ and other newspapers, but 
Lyndhurst has defended me gallantly in the House of Lords.” 2 Campbell, op. cit. supra note 
27, at 372-73. Pollock’s private opinion of the new, but little known, justice was not unfavor- 
able. In a letter to Bramwell in December, 1859, the Chief Baron wrote, ““What accounts do 
you hear of the dark horse Colin [Blackburn] who lately won the race and astonished the na- 
tives. I expect he will turn out to be ‘a clever hock’ and ‘a good roadster.’ *’ Fairfield, op. cit. 
supra note 51, at 24. 
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ordinary work of the barrister. He was the author of the standard treatise 
on the law of sales,“ which remained the authoritative work for many 
years, being at last supplanted only by Benjamin’s great work. Several 
volumes of well-edited law reports also stood to his credit. Of a deeply 
scholarly nature, Blackburn, who never married, studied human nature, 
it is said, in the pages of Coke on Littleton.” 

The senior concurring justice, Sir James Shaw Willes, was considered 
together with Blackburn “‘the soundest and most useful lawyers among 
the judges.””* The son of an Irish physician by the daughter of Cork’s 
Lord Mayor, Willes was, like Baron Martin, educated at Trinity College, 
Dublin. In Ireland he studied law at the chambers of Mr. Collins, work- 
ing regularly from six in the morning to twelve at night before coming 
to London to study in the office of the celebrated Mr. Chitty. Although 
possessed of no social, political, or professional connections, Willes by dint 
of his own exertions and native talents rapidly acquired a handsome prac- 
tice and an outstanding reputation.” Considered to have the greatest 
mastery of case law possessed by any member of the bar, Willes was co- 
author with Mr. Justice Keating of the third and fourth editions of Smith’s 
Leading Cases. Though a master of the intricacies both of real property 
and of common law pleading, having committed to memory all the forms 
used in common law proceedings, Willes was most highly regarded for his 
decisions in mercantile cases. 

Although married, Willes had no children, and being of a very emo- 
tional’ and sentimental nature, fond of Wordsworth, he committed sui- 
cide after an especially trying series of criminal cases in 1872.74 His 
death was particularly regretted in mercantile circles, which had the 


6 Blackburn, A Treatise on the Effect of the Contract of Sale, on the Legal Rights in 
Property and Possession of Goods, Wares, and Merchandise (1845). An edition with Canadian 
notes by Mr. Justice Russell was published as late as 1910. 


‘9 Ellis and Blackburn published some nine volumes of Queen’s Bench and Exchequer 
Chamber reports. 


7° “His great patron, Lord Campbell, was once met at Cremorne Gardens, studying, as he 
said, human nature. Lord Blackburn preferred seeking it in Coke upon Littleton, without 
assistance from the haunts of revelry.” Ballantine, op. cit. supra note 65, at 429. 

™ Such was the opinion confided to his diary by the mordant Bethell. 2 Nash, The Life of 
Richard Lord Westbury 152 (1888). 

61 Dictionary of Nat’l Biography 286-87 (1900); Foss, op. cit. supra note 33, at 739; 
Obituary: Mr. Justice Willes, 16 Sol. J. 885 (1872); London Times, p. 8, cols. 1-2 (Oct. 4, 
1872). 

73 Ballantine, op. cit. supra note 65, at 322. 

%4 Obituary: The Right Hon. Sir J. S. Willes, 16 Sol. J. 902-4 (1872). The details of the in- 
quest are reported in full in London Times, p. 8, cols. 1-2 (Oct. 4, 1872). 
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greatest confidence in him, for “they knew that he was thoroughly ac- 
quainted with commercial law and would apply it in a wise and liberal 
spirit”’> and that “amid the complicated questions and relations arising 
out of modern commerce . . . . his strong sense rendered him preeminently 
successful in striking out paths of decision where old rules of law exist 
side by side with modern practices and usages of trade never contem- 
plated when the old rules were laid down.””® 

A man of parts who had traveled widely in Europe, Asia, and America, 
master of the principal European languages with some acquaintance with 
several of the Eastern tongues,’’ Willes’ was too complex a personality to 
be explained on sheerly materialistic lines. 

The second concurring justice was Sir Henry Singer Keating, born in 
Dublin in 1804, the third son of Lieutenant-general Sir Henry S. Keating, 
K.C.B. He was called to the barat the Inner Temple in 1832, took silk 
in 1849, and entered Parliament as a Liberal three years later. A man of 
capacity and ability to handle legal business, he was made solicitor-gen- 
eral by Palmerston and, in 1859, a judge of the Common Pleas.” 

Mr. Justice Mellor was born in 1809, the son of John Mellor, mayor of 
Leicester, justice of the peace, manufacturer, merchant and partner in the 
old south Lancashire mercantile firm of Gee, Mellor, Kenshaw and Co. 
Young John was educated at the Leicester Grammar School and later 
was tutored by a Unitarian minister.”” Because of his inability conscien- 
tiously to subscribe to the Thirty-nine Articles, Mellor was unable to at- 
tend Oxford and so transferred his studies to the chambers of Mr. Thomas 
Chitty, the younger, and University College, London, where he attended 
the lectures of Austin.*® Called to the bar in 1833, he joined the Midland 
Circuit and rapidly acquired an extensive practice in criminal and civil 
cases at Leicester borough and Warwick sessions.** Taking silk in 1851, 
he obtained a sizeable part of the leading business on his circuit. Stand- 
ing for Parliament in 1857, he was returned in the Liberal interest. A 
loyal supporter of Palmerston and “an unflinching advocate of the liberal 


78 The Late Mr. Justice Willes, 1 Law Mag. and Rev. 889, 895 (1872); see also Law Times, 
quoted in extenso in London Times, p. 8, cols. r-2 (Oct. 4, 1872). 


% Obituary: Mr. Justice Willes, 16 Sol. J. 885 (1872). 

7 Pollock, op. cit. supra note 56, at 166. 

7 30 Dictionary of Nat’! Biography 275 (1892); Foss, op. cit. supra note 33, at 380; London 
Times, p. 3, col. 5 (May 8, 1891). 

19 37 Dictionary of Nat’l Biography 224 (1894); 9 Foss, The Judges of England 228 (1864). 

* Ballantine, op. cit. supra note 46, at 202; 37 Dictionary of Nat’! Biography 224 (1894). 

* Obituary: The Right Hon. Sir John Mellor, 31 Sol. J. 429 (1887). 
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opinions to which he had all along been attached,”** Mellor was made a 
judge in 1861. As a judge he was considered an especial authority on all 
subjects connected with railway legislation.*? As a father he was the par- 
ent of eight sons, most of whom became connected with law in one ca- 
pacity or another.* 

Sir Montagu Edward Smith, eldest son of a solicitor and town clerk of 
Bideford, Devonshire, by the daughter of a naval commander, was edu- 
cated at the local grammar school of his native town. Starting life, like 
Lord St. Leonards, as a solicitor, he later was called to the bar from 
Gray’s Inn in 1835.5 His professional career taking the usual course, 
Smith took silk in 1852.*° Returned to Parliament in 1859 as a Conserva- 
tive, he was raised to a place on the Common Pleas six years later.*’ He 
remained a bachelor throughout life. 

The junior justice in the Exchequer Chamber was Sir Robert Lush, 
born in 1807 and educated in Shaftesbury. After passing some years in a 
solicitor’s office he studied for the bar and was called in 1840." A strict 
Baptist, often in later years preaching in the Regent’s Park Chapel, Lush 
is said to have found this connection of assistance in acquiring practice 
in his early days at the bar.*® Joining the Home Circuit, he forged ahead 
to a commanding place at the bar through his legal aptitude and vast 
command of mercantile practice.** In addition to appearing in all the 


heavy railway and mercantile cases at Westminster, he was for many 

years retained in almost every important shipping case at Guildhall.” 
Lush’s elevation to the Queen’s Bench in 1865 was due neither to social 

nor to political connections but solely to his professional merits.*%* The 


*2 Foss, op. cit. supra note 33, at 442-43. 

83 Legal Obituary: The Rt. Hon. Sir John Mellor, 83 Law Times 15 (1887). 

84 Ibid. 

8s 53 Dictionary of Nat’l Biography 99-100 (1898). 

% Foster, Men-at-the-Bar 434 (2d ed. 1885). 

$7 “But the Court of Common Pleas was also in favour, especially among the mercantile 
men, and Montagu Smith did much to sustain its reputation.” London Times, p. 3, col. 5 
(May 8, 1891). 

88 Foss, op. cit. supra note 33, at 418; 34 Dictionary of Nat’l Biography 289-90 (1893). 

*» London Times, p. 7, col. 5 (Dec. 28, 1881); Ballantine, op. cit. supra note 46, at 202; 


Manson, op. cit. supra note 26, at 254; see also quotation from The Daily News, reprinted in 
Lay Opinion on Legal Subjects: The Late Lord Justice Lush, 72 Law Times 150 (1881). 


%° Legal Obituary: Lord Justice Lush, 72 Law Times 158-59 (1881). 


* Obituary: Lord Justice Lush, 26 Sol. J. 142 (1881); Manson, op. cit. supra note 26, at 
252. 


% London Times, p. 7, col. 5 (Dec. 28, 1881). 
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author of successful legal treatises, his knowledge of the intricacies of spe- 
cial pleading bore fruit in his Common Law Practice, the practitioners’ 
vade mecum in the days before the later law reforms simplifying pro- 
cedure. Sir Robert sat on many law revision commissions and together 
with Sir George Jessel framed the court rules under the Judicature Acts. 
Mr. Justice Lush was married to the daughter of the Rev. Christopher 
Woolacott by whom he had two children, both of whom became bar- 
risters.% 

On appeal to the House of Lords, the decision of the Exchequer Cham- 
ber was affirmed and so Cairns, the Lord Chancellor, and Robert Monsey 
Rolfe, Baron Cranworth, who there heard the case, are classed by the 
Bohlen theory among those favoring the aristocratic principle of the tra- 
ditional use of land at all costs. Rolfe, the son of the rector of Cranworth, 
near Thetford, counted among his ancestors who served the church, an 
uncle, his father, a grandfather, and a great grandfather. His father was 
Admiral Nelson’s first cousin, while his mother was a niece of James, first 
Earl of Caledon. . 

Rolfe, born in 1790, was educated at the grammar school at Bury St. 
Edmonds (where Blomfield, Bishop of London, was his schoolfellow), and 
at Winchester and Trinity College, Cambridge. Called to the bar in 
1816, he took silk in 1832, in which year he was also returned to Parlia- 
ment as a Whig.** Never noted for aptitude in the arts of advocacy, he 
acquired a reputation for soundness and stability coupled with an infinite 
capacity for attention to detail. Following his assumption of a silk gown, 
however, he failed to gain any considerable portion of leading business, 
and much to everyone’s surprise he was made solicitor-general in 1834.” 
So if it could be said of Mr. Justice Lush that his career illustrated the 
second of the three proverbial roads to success at the bar— influence, a 
book, or a miracle*—Rolfe’s steady progress to the Woolsack must be 
taken to exemplify the last of these traditional possibilities. 

The future Lord Chancellor showed little more aptitude for the duties 
of the solicitor-general’s office than he had for advocacy, and throughout 
his tenure of office he remained, it is said, just “‘as he had begun, entirely 


93 See notes 90 and 91 supra. 

% 49 Dictionary of Nat’l Biography 158-61 (1897). 
98 Foss, op. cit. supra note 33, at 565. 

% 2 Grant, op. cit. supra note 36, at 48-49. 


*7 London Times, p. 7, col. 5 (Dec. 28, 1881). 2 Grant, op. cit. supra note 36, at 48-49, sug- 
gests it was the pursuit of the first method that accounts for Rolfe’s success. 
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ineffective.”®* When in 1839 Rolfe was made a Baron of the Exchequer, 
it was judged that this post must mark the summit of the career of one 
said by a contemporary “to exemplify the beauties of resignation.” Fif- 
teen years later, Rolfe was rescued from the decent judicial obscurity 
into which the lapse of years had cast him by the dignified manner in 
which he conducted the trial of a famous murderer, one Rush, whose bold 
deed and whose cold and insolent manner throughout his trial caused a 
sensation in England at the time. 

Having been brought into such favorable public notice, Rolfe’s judicial 
advancement was not long deferred. First came a vice-chancellorship and 
then in 1851 promotion together with Sir James Lewis Knight Bruce to 
the first Lords Justiceships of the Court of Appeals in Chancery. In the 
following year he was invested with the seals under Lord Aberdeen and 
again in 1865 following Lord Westbury’s resignation under unfortunate 
circumstances. 

Cranworth’s career in the Lords was far from one long round of tri- 
umphs. Personally a very pleasant man who made friends easily and 
whose social attractiveness had been enhanced by an advantageous mar- 
riage, he was seemingly lacking in both force and originality. Dry to the 
point of extreme dullness,’*° “that feeble creature Cranworth’’*™ was con- 
sidered by Pollock to be “‘a very honest and sensible man but destitute of 
vigour and liable from weakness and ignorance, not of law, but of the 
affairs of life to go wrong.”*” 

In religious matters, his views have been described as mildly Erastian, 
while his career as a whole “contains little to fire the imagination of the 
neophyte.’*°? In an age of ardent law reformers, Cranworth followed the 
trend of his contemporaries, who, however, seemed to feel more vexation 
at his somewhat bungling efforts both in initiating and in seconding the 
law’s reformation than gratitude for his obviously well-meant efforts.’ 
His social or political outlook is best understood in terms of his own 


8 2 Atlay, The Victorian Chancellors 58 (1908). 

99 Ibid., at 64-65. 

100 Lord Cranworth, 45 Law Times 260-61 (1868); 2 Grant, op. cit. supra note 36, at 53-56. 

et Hanworth, Lord Chief Baron Pollock 208 (1929). 

102 Thid., at 175-76. 

13 2 Atlay, op. cit. supra note 98, at 53 (1908). 

14 His efforts to “aid” Lord Westbury were particularly disastrous. 1 Nash, The Life of 
Richard Lord Westbury 133-34 (1888); 2 ibid., at 10. “Lord Chancellor Cranworth evident- 
ly failing in quickness of apprehension, for which I generally have found him remarkable”— 
reveals Bethell’s opinion of his successor. 2 Ibid., at 152. See also Lord Westbury, 2 Law Mag. 
and Rev. 724 (1873). 
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career, which “had been too easy to allow him to be revolutionary, and 
owing nothing himself to privilege, he was never tempted to engage in a 
vain battle in defense of privileges.’’*°* Guided through the sentimental 
generalities of the inevitably praiseful obituaries by the sharper and 
franker comments of his judicial contemporaries, Lord Cranworth stands 
forth epitomized in the comment that as a judge he “had a kind heart and 
an ever smiling face,’”*® all mention of his head being omitted. 

Cranworth’s very antithesis is presented by the life and career of Lord 
Chancellor Hugh McCalmont Cairns, in whose person is exemplified the 
thesis that nowhere is there to be found such a collection of patently self- 
made men in the world as those who sat on the English bench during the 
nineteenth century. The future Earl Cairns was born in 1819 in County 
Down, Ireland, the son of a former captain in the Forty-seventh Foot. 
The family was of Scotch origin, having come to Ireland at the time of 
James I when they were of some distinction.**” A child prodigy dressed 
in velvet and lace, he delivered a lecture on chemistry at the town hall 
at the age of eight. His intense religious zeal was early apparent for at 
14 he was writing articles for the Church Missionary Gleaner, while 
late in life he could still repeat many of the Psalms in the original He- 
brew.*°® Formally educated at Belfast Academy and Trinity College, 
Dublin, Cairns was intended by his father for the ministry but was per- 
suaded by his tutor to enter the law instead. 

Having come to London where he studied under Chitty, he was ad- 
mitted to the bar in 1844, and without friends or influential connection 
took his place at the chancery bar.’ At last over the first few years, 
when briefs perversely refuse to appear, Cairns’ great grasp and capacity, 
coupled with intense powers of concentration, won him an extensive 
chancery practice. A conservative to his fingertips, though far removed 
from the Toryism of a Castlereagh or a Wellington, Cairns was returned 
to Parliament from Belfast in 1852 and was made solicitor-general six 
years later, having won a silk gown but two years before. A matchless 
debater and second only to Disraeli in the councils of the Conservative 
party, Cairns, due to constitutional weakness, was forced to abandon the 


°5 London Times, quoted in Lord Cranworth, 45 Law Times 260, 261 (1868). 
6 Lord Cranworth, 45 Law Times 260 (1868); 2 Grant, op. cit. supra note 36, at 55. 
78 Dictionary of Nat’l Biography 217 (1886); Foss, op. cit. supra note 33, at 150-51. 


18 2 Atlay, op. cit. supra note 98, at 292, 293 (1908), quoting from a rare volume written 
at the desire of Cairns’ widow, Nisbet, Brief Memories of Hugh McCalmont, First Earl Cairns 
(1885). 


#9 The Law and the Lawyers, 78 Law Times 419 (1885). 
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Commons and his lucrative practice before the House of Lords and the 
Privy Council for a Lord Justiceship of Appeals in 1866, two years later 
becoming Chancellor for the first time.’ 

A notable law reformer and a leader in the movement to establish the 
Torrens System of registration of title to land," Cairns was likewise a 
leading spirit in securing the passage of the Judicature Acts merging law 
and equity, the Married Women’s Property Act, the Conveyancing Act 
of 1881,"* and the Settled Land Act of 1882, which in its operation has 
been described “as a notable solvent of the territorial interest.””"* 

Cairns was possessed of a peculiar mastery of mercantile law and, since 
he was a Lord Justice or Chancellor at a time when many of the basic 
relationships between the corporate management, creditors, the shares, 
and the various members in the hierarchy of security holders were up for 
settlement, “he may be said to have moulded more than any other judge 
this branch of our law.”""4 The soundness of his insight into the field of 
company law is perhaps best illustrated by the fact that his opinions are 
still reprinted in the latest case books on corporation law."’ In one year 
while temporarily out of judicial employment, he wrote an entire volume 
of opinions in his capacity as arbitrator in the winding up of the intricate 
affairs of the Albert Life Insurance Company,” which have been com- 
pared very favorably for breadth of vision and anticipation of future legal 
trends with a similar set of arbitration decisions written by Lord West- 
bury. 

Lord Cairns was a devoted son of the Established Church but only to 
her evangelical and protestant side. Scorning her claims to catholicity, 
he strenuously supported all clauses of the Public Worship Registration 
Act of 1874 which were the most offensive to High Church susceptibili- 
ties. Throughout life he remained an ardent member and champion of 
the hortatory or evangelical branches of Christianity, supporting foreign 
missions, bible societies, and Y.M.C.A.’s, and encouraging and attending 


© 2 Atlay, op. cit. supra note 98; London Times, p. 6, cols. 1-3 (April 3, 1885). 
™1 Lord Cairns, 1 L. Q. Rev. 365-67 (1885). 


™2 Lord Cairns as a Legislator, 29 Sol. J. 382-83 (1885); Lord Cairns as a Legislator, 4 
Encyc. Brit. 534 (14th ed. 1929). 


13 2 Atlay, op. cit. supra note 98, at 319. 
*t4 Manson, op. cit. supra note 26, at 211-14. 


5 Ballantine and Lattin, Cases and Materials on the Law of Corporations 236 (1939), re- 
printing Lord Cairns’ opinion in Ashbury R. Carriage and Iron Co., Ltd. v. Riche, L. R. 7 
H. L. 653 (1875). 
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the meetings of such noted hot gospelers as the Messrs. Moody and San- 
key, the sermons of the former and the hymns of the latter constituting 
for Cairns “the richest feast he could enjoy.”"’ 

As the complete embodiment of the Protestant Ethic it was only natu- 
ral that Cairns even early in his professional life should refuse the heavy 
briefs of influential solicitors if acceptance would entail labor on the Sab- 
bath."* He regularly rose at six every morning to devote at least an hour 
and a half to biblical study and prayer before leading family worship at 
7:45. This routine he never varied despite lack of sleep due to a late 
sitting of Parliament and despite a weakness of lungs that eventually 
caused his death. When Lord Chancellor, this “sincere professor of a 
gloomy creed” never attended a cabinet meeting without having spent 
a half hour before communing with the Lord.” 

A Puritan more easily associated with a member of Cromwell’s Bare- 
bones Parliament of Saints than with a Cabinet of Victoria Regina, Cairns 
was by nature cold, austere, and unbending, hating all that smacked of 
Popery, Ritualism, or Archbishop Laud’s ill-fared “beauty of holiness.” 
Cairns married the niece of Liverpool’s eloquent Dr. Hugh McNeile, a 
most ardent champion of Low Church doctrine and a man of whom it 
may be said that while he lived and preached hell’s fires seemed to burn 
more brightly. Cairns, when Chancellor, elevated this relative to the 
Deanery of Ripon.”° Not all his connections, however, were without ma- 
terial advantages for Cairns, since he was financially enabled to accept a 
proffered peerage only through the generosity of a millionaire brother- 
in-law. 

The narrow evangelical creed” which burned so deeply within Cairns’ 
breast and which produced traits of character and standards of human 
worth which caused him to surround himself with Luke Honeythunders, 
Uriah Heeps, and Rev. Melchisedech Howlers, also made him condemn 
the stage and all connected with it. The announcement of his eldest son’s 
engagement to a young actress playing in a Gilbert and Sullivan opera 
was consequently a severe blow to his parents, through whose pressure 
the marriage was broken off, though only at the cost of an expensive suit 







"7 Manson, op. cit. supra note 26, at 209; 2 Atlay, op. cit. supra note 98, at 321-22. 
"8 2 Atlay, op. cit. supra note 98, at 295, quoting from Nisbet, op. cit. supra note 108, at 12. 
"19 2 Atlay, op. cit. supra note 98, at 306, quoting from Nisbet, op. cit. supra note 108, at 17. 
"2° 2 Atlay, The Victorian Chancellors 307 n. 1 (1908). 

"1 Tbid., at 307. 

"2 Thid., at 323. 
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for breach of promise.” A strict believer in the admonitions of Deuter- 
onomy 5:14, Lord Cairns only a few weeks before his death inveighed 
against efforts to open the museums and picture galleries on Sunday. 


Ill 


An essential part of the Bohlen theory presupposes that those judges 
who were not born into the landed gentry identified their own interests 
and social outlook with that class upon their elevation to the bench. If 
the judges were lacking in social ambitions for themselves, a motive for 
this identification of interest with the landed aristocracy is found in a 
father’s desire to ensure the social acceptance of his children.” Unfor- 
tunately, however, the facts are quite at variance with this reasoning, for 
Pollock, who espoused the so-called middle-class or bourgeois outlook in 
his opinion, had twenty-five children, twenty of whom survived child- 
hood, and proudly boasted that “I have more descendants than any male 
person in England.”*° Of those judges who represented the so-called aris- 
tocratic or landed-gentry outlook, Blackburn and Montagu Smith re- 
mained lifelong bachelors, while Willes, Keating, and Lord Cranworth, 
although married, had no children. As for the remaining judges who did 
have children, there is no evidence that Bohlen’s hypothesis was true as 
to them, and, since the burden of proof is upon him who avers a fact to be 
so, the very best that can be returned is a verdict of “not proven.” 

From the lives of the judges who took part in the three decisions in 
Fleicher v. Rylands it seems apparent that, even if Bohlen’s major premise 
. that the ultimate decision was based on what to the judges seemed so- 
cially and economically expedient, facts or the indispensable minor prem- 
ise are lacking to show just what these eleven individual judges did think 
constituted the good life. Cairns, Lush, and Willes were certainly as com- 
petent in commercial matters and as responsive to the needs of industry 
as were Pollock and Martin. Bohlen’s rash generalization to the effect 
that the dominant class were not “interested in the commercial develop- 
ment of the country”””’ is certainly inapplicable to Great Britain in 1860. 
In point of fact neither Fletcher nor Rylands owned the land upon which 
the accident occurred. Both were the lessees of Lord Wilton, one utilizing 


133 Tbid., at 331; London Times, p. 6, col. 3 (April 3, 1885). 
24 Obituary: Lord Cairns, 29 Sol. J. 386-87 (1885). 
38 See note 17 supra. 


+26 Pollock, in a letter of February 2, 1869, reprinted in Hanworth, op. cit. supra note 101, 
at 206 (1929). 
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his leasehold for coal mining, the other for milling, industries which had 
been carried on in England for centuries and were just as natural as any 
other user of land. In fact the landed gentry of England profited greatly 
by the Industrial Revolution when former pasture land was transformed 
into urban real estate and collieries were set up on land occupied through 
lease from the large landowners. And it may be remarked that classes, 
however stupid or ingrown, are rarely “not interested” in developments 
that redound to their own immediate and pecuniary benefit. 

Much of the confusion attendant upon the Bohlen theory is due to its 
expression in broad generalizations of vague import, an error into which 
Pound, Harper,* and Dr. Stallybrass have likewise fallen. Pound, while 
assuming with Bohlen “that the landowning gentry were the dominant 
class in England in 1868,”"*® apparently fails to realize that the expression 
“dominant class” is a figure of speech, not a self-explanatory formula."*° 
Dr. Stallybrass, likewise used to teleological explanations, supposes that 
Fletcher v. Rylands ‘“‘represents the opinion of the Court, which itself re- 
flects the sum of prejudices, and the political, social, and economic con- 
victions of the dominant classes of which they themselves are a part.’’™* 
To classes dominant in what spheres is reference made? The church, 
the state, and the army? True, to a measure, a very large measure, the 
landed gentry perhaps had a predominant influence in these branches of 
governmental activity. In the law and the judiciary, however, the landed 
gentry had little or no representation, the legal ranks being quite generally 
recruited from the lower middle classes. It thus appears that the advo- 
cates of a “realistic” jurisprudence are generalizing on the basis of insuffi- 
cient evidence. As a result their search for origins has brought them little 
closer to the “truth” than their more naive predecessors. 

Although feeling that Baron Parke’s Toryism may be adequately ex- 
plained by his education at Trinity College, Cambridge, and his marriage 
toa country gentleman’s daughter,'* Pound, the great proponent of so- 
ciological jurisprudence, ignores Mr. Justice Blackburn’s attendance at 
Eton and Trinity to seize upon his somewhat scanty practice in commer- 
cial cases, always as a junior, to accredit him with feelings essentially 


“8 Harper, op. cit. supra note 22, at 337-38. 

™9 Pound, op. cit. supra note 25, at 383. 

«3° The expression is adapted from that of Lord Justice Hamilton in Latham v. Johnson & 
Nephew, Ltd., [1913] 1 K.B. 398, 415. 

"3 Stallybrass, op. cit. supra note 22, at 396, quoting Bohlen, Studies in the Law of Torts 
350-51 (1926). 

** Pound, op. cit. supra note 25, at 373-74. 
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hostile to the squirearchy.*** In point of fact, Blackburn always evinced 
a desire to impose liability more strictly upon corporations than two such 
leaders of the commercial bar as Baron Bramwell and Mr. Justice Lush." 
Indeed, with all due respect, it may be asserted that Dean Pound here 
exhibits a not unusual proclivity for brilliant generalization without due 
regard for the necessary factual basis."** A contribution to our under- 
standing of Fletcher v. Rylands can be made only through a careful histori- 
cal and biographical survey of the judges themselves and the probable 
reasons for decision which a consideration of those facts may adduce. 
And since facts are the essential factor for our further understanding, it 
may be remarked that a diet composed solely of the meager factual crumbs 
to be gleaned from Foss’ Lives of the Judges can only result in literary and 
intellectual scurvy.** 

Pound, while crying aloud and quite rightly, against any monistic, 
particularly a materialistic or Marxian interpretation of legal history, ad- 
vances a theory in opposition to Bohlen’s explanation of Fletcher v. Ry- 
lands which is even more at variance with the facts. The man who so cor- 
rectly and so alliteratively admonishes his readers not to overlook “the 
tenacity of a taught tradition” among the judiciary, the “instinctive tend- 
ency of lawyers to refer every case back to some general principle,” 
and cogently counsels against ignoring “the prevailing mode of thought 
of the time which often reflects an economic situation of the past when the 
taught ideal was formative,’*** ignores all this sage counsel to attribute 
the result in Fletcher v. Rylands to some so-called “collectivism.” The 
duty of an insurer was placed upon Rylands, Pound, soaring into the 
very stratosphere of high abstraction, suggests, “in the interest of the 
general security.”"**° Highly populated England was the first to feel this 
need which only much later was felt in America, “where pioneer ideas, 
appropriate to a less crowded and primarily agricultural country, lingered 


133 Pound, Interpretations of Legal History 107 (1923); Pound, The Formative Era of 
American Law 89 (1938). 

134 Compare the opinions of Mellor and Lush, JJ., with the dissent of Blackburn, J., in Read- 
head v. Midland R. Co., L. R. 2 Q. B. 412 (1867). Lord Bramwell’s special concurrence in 
Abrath v. North Eastern R. Co., 55 L. T. 63, 64-66 (1886), is also revealing in this regard. 

138 See Evatt, The Judges and the Teachers of Public Law, 53 Harv. L. Rev. 1145, 1148-52 
(1940). 

136 Compare Pound, The Economic Interpretation and the Law of Torts, 53 Harv. L. Rev. 
365, 372-74 mn. 11-23 (1940). 
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to the end of the last century.”"*° Now Pound himself has shown the 
untenability of such a thesis by clearly showing that American adoption 
of the English rule was dependent not on economic grounds but on cul- 
tural and traditional ones.’* Thus Massachusetts and Ohio adopted the 
rule which was rejected by New York, New Jersey, and Pennsylvania.'* 

To assume that Baron Bramwell was consciously or unconsciously 
instrumental in establishing the doctrine that the social risks of the in- 
dustry should be borne by that industry as a part of its normal cost of 
production is to indulge in anachronistic thought. No attempt is here 
made to seek out the “true” basis of decision, the aim being solely to 
demonstrate that from a factual basis the leading theories which have 
been advanced are both one-sided and inadequate. As would appear 
probable, however, that one explanation of Fletcher v. Rylands which does 
not run counter to the facts is to be found in Pound’s own emphasis upon 
“the resistance of the taught tradition .... against all manner of eco- 
nomically or politically powerful interests.’”*43 

As Winfield has pointed out,"‘* Cairns felt “the principles on which 
this case must be determined appear to me to be extremely simple’ 
and that Cranworth came “without hesitation to the conclusion that the 
judgment of the Exchequer Chamber was right.’”"“° Certainly Blackburn 
for his part had no idea that he was “making” law. Modern notions of 
liability only for fault had not yet crystallized,"4”7 and Blackburn’s state- 
ment that the defendant “can excuse himself by shewing that the escape 
was owing to the plaintiff’s default; or perhaps that the escape was the 
consequence of vis major, or the act of God,’ is strangely reminiscent 
of the holding in Weaver v. Ward"? that “no man shall be excused of a 
trespass except it may be judged utterly without his fault.” Historical 
precedent to be found in actions upon the custom of the realm, such as 
action upon the case for the spread of fire, the action for cattle trespass, 

“ Thid. 

*# Pound, op. cit. supra note 136, at 383. 

*# For a complete annotation, see Pound, op. cit. supra note 139, at 108. 

™43 Pound, op. cit. supra note 136, at 366. 

44 Winfield, op. cit. supra note 8, at 505-6. This, of course, is not to deny that the actual 
decision and its later development have been much broader than any important field of strict 
liability theretofore. 

"48 Rylands and Horrocks v. Fletcher, L. R. 3 H. L. 330, 338 (1868). 

"46 Thid., at 342. 

"47 Thayer, op. cit. supra note 12, at 805. 

+48 Fletcher v. Rylands and Another, L. R. 1 Exch. 265, 279-80 (Exch. Ch. 1866). 

+49 Hob. [134] (K. B. 1616). 
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and the assize of nuisance, where liability without fault was imposed even 
at early common law, was relied upon heavily by Mr. Justice Blackburn.’ 

American commentators should be slow to underestimate the force of 
stare decisis in England during the last century upon judges steeped in 
the Institutes of my Lord Coke and as familiar with the reports of Lord 
Raymond and Salkeld as with those of Meeson and Welsby, in particular 
when pertaining to legal questions touching and concerning land. Nor 
must it be forgotten that legal anachronisms were not swept away in 
England with the coronation of the Prince Regent, for as late as 1842 a 
railway engine involved in a fatal accident was forfeit to the Crown under 
the law of deodands.** The early nineteenth century, during which most 
of these eleven judges received their legal education, had scarcely been 
touched by the law reforms which in fact had to await their own coming. 
Of a century which witnessed a revival of trial by battle,’ one should 
not find it too difficult to believe that the impact of Pound’s “taught tra- 
dition” might yet be strong upon its pupils. 

«5° And this despite the forceful argument of Mellish, Q. C., that common law examples of 
liability without fault were all illustrations of actions on the custom of the realm and that 
‘*.... where the custom of the realm did not extend the rule of the common law was that 
negligence must be shewn.” Fletcher v. Rylands and Horrocks, 3 H. & C. 774, 787 (Exch. 


1865), and repeated in substance before the Exchequer Chamber, Fletcher v. Rylands and 
Another, L. R. 1 Exch. 265, 275 (Exch. Ch. 1866). 


«st Regina v. Eastern Counties R. Co., 10 M. & W. 58 (Exch. 1842). 


+82 Wallis, Dueling, 5 Encyc. Soc. Sci. 268 (1931); Ashford v. Thornton, 1 B. & Ald. 405 
(K. B. 1818). 

































COMMENT 


OBVIATING THE NECESSITY FOR CONSIDERATION 
IN AMENDATORY AGREEMENTS 


Eur E. Frvx* 


wo a business man is advised by his lawyer that his solemn prom- 
ise, even though reduced to writing, cannot be enforced against him 
for lack of the legal formula known as consideration, his opinion of the 
legerdemain of his lawyer rises but his respect for the law suffers. And 
when a business man is told that he has no legal redress for the breach of 
another’s written obligation to him by virtue of the lack of the same tech- 
nical requirement of consideration, his contempt for both lawyers and the 
law swells to unseemly proportions. 

It is not the purpose of this comment, however, to add another voice to | 
that chorus of criticism which has advocated the abolition of legal con- 
sideration as an essential element of a binding contract.’ Suffice it to say 
that other countries have developed their contract law without the re- 
quirement of consideration, and it appears that the requirement entered 
our Anglo-American system through the back door of ancient rules of 
pleading. The scope of this comment will be limited to the examination 
of one of the practical problems arising from the requirement of considera- 
tion and to the suggestion of a workable and simple solution of it. 

Contractual relations are usually initiated in the business world as the 
result of bargains or bilateral deals, and hence no difficulty is normally ex- 
perienced in finding the element of consideration in the mutual engage- 


* Member of the Illinois Bar. 


* Mason, The Utility of Consideration—A Comparative View, 41 Col. L. Rev. 825, 844-45 
(1941); Wright, Ought the Doctrine of Consideration to Be Abolished from the Common Law?, 
49 Harv. L. Rev. 1225, 1252-53 (1936); Lorenzen, Causa and Consideration in the Law of 
Contracts, 28 Yale L. J. 621, 646 (1919); Ashley, The Doctrine of Consideration, 26 Harv. L. 
Rev. 429 (1913); Jaffray v. Davis, 124 N.Y. 164, 167, 26 N.E. 351, 352 (1891); Smith v. Ballou, 
1 R.I. 496, 498 (1851); Clayton v. Clark, 74 Miss. 499, 506-10, 21 So. 565, 568-69 (1897); 
see Shelton v. Jackson, 49 S.W. 415, 419 (Tex. Civ. App. 1899). 

*1 Williston, Contracts § 99 (rev. ed. 1936); Jenks, Law and Politics in the Middle Ages 
286 (1919); Jenks, The Doctrine of Consideration 161, 219 (1892); 12 Am. Jur., Contracts 
$72 (1938); Ames, The History of Assumpsit, 2 Harv. L. Rev. 1, 2 (1888); Ames, Parol Con- 
tracts Prior to Assumpsit, 8 Harv. L. Rev. 252 (1894); Lorenzen, op. cit. supra note 1, at 621. 
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ments of the parties. The problem to be considered pertains to one-sided, 
gratuitous amendments of existing contractual relations. It is encoun- 
tered in connection with the gratuitous revision of any and every variety 
of contractual arrangement, whether it be an employment contract,’ con- 
struction contract,‘ mortgage,’ trust agreement,’ negotiable instrument,’ 
or contract to buy of sell any kind of property.® A typical situation is that 
in which a tenant requests a rental reduction and his landlord, recognizing 
that the reduced rental will be no less than the market value of the 
premises and that his tenant is judgment proof or will be rendered in- 
solvent by paying the lease rental, agrees to reduce the rent for a specified 
period of time. Then, after the reduced rent is paid and accepted for a 
number of months, the landlord changes his mind and claims the differ- 
ence between the lease and the reduced rental for the expired portion of 
the period and cancels the agreement for the balance of the period. Under 
those circumstances the tenant will learn that the law permits his landlord 
to be an “Indian giver.’’ 

Such revocable generosity results in grave injustice to the tenant for, if 
he knew that he must eventually go through bankruptcy or some other 


3 Schneller v. Hayes, 176 Wash. 115, 28 P. (2d) 273 (1934) (employee’s promise in writing 
not to compete, made after oral employment contract); Benedict v. Pincus, 134 App. Div. 555, 
119 N.Y. Supp. 266 (1909); Swee v. Neumann, 67 Misc. 605, 123 N.Y. Supp. 776 (Munic. Ct. 
IgI0). 

4 Graef v. Bowles, 119 Ore. 498, 248 Pac. 1090 (1926); Gotterer v. South River Spinning 
Co., 199 N.Y. Supp. 542 (S.Ct. 1923). 


5 Chilson v. Bank of Fairmount, 9 N.D. 96, 81 N.W. 33 (1899); Wendover v. Baker, 121 
Mo. 273, 25 S.W. 918 (1894). 


6 Wildey v. Robinson, 85 Hun 362, 32 N.Y. Supp. 1018 (1895). 

7 Parmelee v. Thompson, 45 N.Y. 58 (1871); Pemberton & Pemberton v. Hoosier & Over- 
shiner, 1 Kan. 108 (1862). 

§ McQuaid v. Baughman, 167 Ill. App. 430, 437 (1912) (stock sale); Berlant Development 
Co. v. McManus, 97 N.J. Eq. 438, 128 Atl. 785 (1925) (conveyance of real estate); Jeffries v. 
Pankow, 112 Ore. 439, 223 Pac. 745 (1924) (conditional sale); Western Lithograph Co. v. 
Vanomar Producers, 185 Cal. 366, 197 Pac. 103 (1921) (contract to deliver labels for five 
years). 

* Gordon v. Green, 51 Cal. App. 765, 197 Pac. 955 (1921) (revocation of executed as well 
as executory portion of rental reduction agreement); Druid Hills, Inc. v. Doughman, 171 Ga. 
521, 156 S.E. 229 (1930) (promise of judgment creditor to allow debtor one year to refinance 
property in consideration of substantial payment on debt); Fienberg v. Adelman, 260 Mass. 
143, 156 N.E. 896 (1927) (gratuitous option to renew lease); Boerger v. Vandegrift, 188 S.W. 
948 (Tex. Civ. App. 1916) (promise to reduce rent if lessee would vacate premises promptly at 
end of lease); Loth v. Harris, 76 Misc. 505, 135 N.Y. Supp. 553 (S. Ct. 1912) (promise to allow 
lessee credit on rent if he completed alterations he was bound to make). Some courts have, 
however, allowed the lessor to repudiate the executory but not the executed part of a rental 
reduction agreement. Levy v. Greenberg, 261 Ill. App. 541 (1931); Snow v. Griesheimer, 220 
Ill. 106, 77 N.E. 110 (1906); 1 Williston, Contracts § 120, at 417 (rev. ed. 1936). 
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form of reorganization to escape his onerous lease, he would much prefer 
to do so at the time when his business was in such serious straits that his 
landlord agreed that he was entitled to relief from his rental obligation 
rather than at the time when business conditions were so improved that 
his landlord believed it would be expedient to repudiate the rent reduc- 
tion. The landlord, on the other hand, is deserving of little sympathy, 
particularly in respect to the expired portion of the rental reduction pe- 
riod, because he received during those months all that the premises were 
worth and all that he thought the tenant could afford to pay. It may be 
argued that when the promisor under a gratuitous amendment is per- 
mitted to repudiate the amendment for want of consideration, the prom- 
isee under the gratuitous amendment does not merit our commiseration 
for he is then required to do no more than comply with his original agree- 
ment. The promise in the original agreement, however, should not be any 
more sacred than the promise in the amendment, and it would seem that 
the most recent expression of the compact of the parties should be en- 
forced in preference to a mutually abandoned statement of their inten- 
tions. 

Preventing promisors under gratuitous amendments of contractual ar- 
rangements from having the right to revoke such amendments has been 
the difficult task of lawyers representing persons in the position of the 
promisee under such amendments, such as the tenant in the illustration 
given above. In some states the inscription of the word “seal” after the 
names of the parties is still supposed to have its ancient efficacy in binding 
the parties despite the lack of consideration.’® Even in such jurisdictions, 
however, lawyers are reluctant to rely on the seal as a substitute for con-— 
sideration for fear that theirs might be the very case in which, if the point 
were again presented to a modern court, the court would decide to reverse 
the precedents and abandon the hoary sanctity of the seal." In addition, 

* Curry v. Cotton, 356 Ill. 538, 191 N.E. 307 (1934);Florida Asphalt Pavement Mfg. Co. v. 
Federal Reserve Bank, 76 F. (2d) 326 (C.C.A. sth 1935) (applying Florida common law); New- 
buryport Society for Relief of Aged Women v. Noyes, 287 Mass. 530, 192 N.E. 54 (1934); 
1 Williston, Contracts § 109 (rev. ed. 1936); 12 Am. Jur., Contracts § 74 (1938). It should be 
noted, however, that in these cases and in many of the cases holding that a sealed instrument 


need not have consideration, the courts found other consideration besides the seal to make the 
agreement legally enforceable. 

" For discussions of the confusion and uncertainty in many states, including Illinois, con- 
cerning the effectiveness of the seal as a substitute for consideration, see The Present Status of 
the Sealed Obligation, 34 Ill. L. Rev. 457 (1939); Contracts without Consideration; the Seal 
and the Uniform Written Obligations Act, 3 Univ. Chi. L. Rev. 312 (1936). In Bender v. Been, 
78 Iowa 283, 43 N.W. 216 (1889), the court said, at pages 285 and 217: “It... . cannot be 
Claimed that a sealed instrument imports a valid consideration when it shows, by its own con- 
ditions and recitations, that it is in fact not founded upon a consideration.” 
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many states have declared by statute either that the presumption of con- 
sideration in sealed instruments may be rebutted or that sealed instru- 
meénts shall not enjoy any privileges denied their unsealed brethren.” An- 
other device sometimes relied on is the recital that the tenant has made a 
nominal monetary payment, the receipt of which is acknowledged by the 
landlord. Aside from the fact that the landlord is usually able to prove, 
and is not barred by the parol evidence rule from proving, that no such 
payment was made," the small payment is never the price or bargain for 
which the rent reduction was given and consequently it is not valid con- 
sideration." Another subterfuge to fabricate consideration for a rent re- 
duction consists of a covenant by the tenant, in consideration of obtaining 
the rent reduction, to perform some trivial duty which he was not thereto- 
fore obligated to perform under the terms of the lease, such as sweeping 
snow from the sidewalk. Such devices are, however, of dubious utility in 
supplying the required consideration for the same reason that the tenant’s 
payment of one dollar fails to accomplish its purpose, namely, the land- 
lord has not, as a matter of fact, bargained to reduce the rent in considera- 
tion of receiving the sum of one dollar or the covenant of the tenant to 
keep the sidewalk clear of snow. 

It is true that the courts have, on occasion, dispensed with the require- 
ment of consideration when compelled to do so in order to avoid particu- 


larly inequitable results." Such decisions, however, lacking a frank dis- 


2 New York recently adopted an act which denies legal effect to the presence or absence of 
a seal. N.Y.L. (1941) c. 3209, § 2. This statute was enacted despite the New York Court of 
Appeals’ eulogy of consideration as a protective device. Cochran v. Taylor, 273 N.Y. 172, 179, 
7 N.E. (2d) 89, 91 (1937). Other statutes are collected in 1 Williston, Contracts § 218 (rev. 
ed. 1936); The Present Status of the Sealed Obligation, 34 Ill. L. Rev. 457 (1939); Contracts 
without Consideration; the Seal and the Uniform Written Obligations Act, 3 Univ. Chi. L. 
Rev. 312 (1936). 

*3 Brinkman v. Empire Gas & Fuel Co., 120 Kan. 602, 245 Pac. 107 (1926); Kay v. Spencer’ 
29 Wyo. 382, 213 Pac. 571 (1923); Rest., Contracts §§ 75, 82 (1932); 12 Am. Jur., Contracts 
§ 120 (1938); 1 Williston, Contracts § 115B (rev. ed. 1936). Contra: cases cited 1 Williston, 
Contracts § 115B, at 400-401 nn. 10-12 (rev. ed. 1936); Gillespie v. Fulton Oil & Gas Co., 236 
Ill. 188, 200, 86 N.E. 219, 224 (1908). It should be noted that the court in the latter case said, 
“Tt is inconceivable that the money consideration mentioned in this lease [one dollar] was the 
real consideration upon which it rested. Undoubtedly the real consideration was the exploita- 
tion of the mineral resources 


«4 “Consideration must actually be bargained for as the exchange for the promise. A state- 
ment that a consideration has been bargained for does not conclusively prove the fact.” Rest., 
Contracts § 75, comment B (1932); Hammond Oil Co. v. Standard Oil Co., 259 N.Y. 312, 181 
N.E. 583 (1932); 12 Am. Jur., Contracts § 75 (1938); 1 Williston, Contracts § 100 (rev. ed. 
1936). 

*s Devious means have been found to avoid the consideration requirement and to support 
gratuitous amendments to original contracts. In Levy v. Greenberg, 261 Ill. App. 541 (1931); 
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avowal of the requirement of consideration and resting on tenuous reason- 


ing applied to the peculiar circumstances of each case, cannot be relied 
upon as precedents with confidence. 


Section go of the Restatement of the Law of Contracts endeavors to 
lead the courts a few steps along the path of enforcing certain promises 
lacking consideration." However, the court under this section must find, 
as conditions precedent to enforcement of the promise, that the promisee 
has suffered a substantial detriment, that the promisor must have reason- 
ably foreseen that his promise would result in the promisee’s suffering such 
detriment, and that injustice will result unless the promise is enforced. 


These requirements are so amorphous and yet stringent that the utility of 
the section is bound to be limited. 


With the courts so reluctant to repudiate the requirement of considera- 
tion and so devious in their methods when induced to do so, efforts have 
been made to enlist the legislatures to revise the common law rule of con- 


the difference between the lease and reduced rental was treated as an irrevocable gift, and in 
Steward & Howell v. Keteltas, 36 N.Y. 388, 2 Trans. App. 288 (1867), the owner was deemed 
to have released the contractor for his breach of contract and then the contractor’s subsequent 
promise to do the work was treated as a consideration for the owner’s promise to pay the addi- 
tional sum. The latter view is lauded by Ames, Two Theories of Consideration, 12 Harv. L- 
Rev. 515, 528 (1899). The court in Coyner v. Lynde, 10 Ind. 282 (1858), found consideration 
for the promise to pay an additional sum by concluding that the original agreement was aban- 
doned when the other party refused to proceed because of the inadequate price. In Bishop v. 
Busse, 69 Ill. 403 (1873), the court heid that the owner was bound to pay the additional sum 
he agreed to pay the contractor in order to induce the contractor to fulfill the original contract 
by realistically concluding, at page 407, that “. . . . appellant [the owner] could have recovered 
the damages occasioned by the breach. But this he may have considered of less advantage to 
him than the completion of the building, and if so, that of itself would have been a sufficient 
consideration to support the new agreement.” Parrot v. Mexican Central R. Co., 207 Mass. 
184, 93 N.E. 590 (1911), states that a promise to pay additional money to secure performance 
of the other party’s promise instead of relying on the right to collect damages is binding but 
warns, at pages 194-95 and 594, that “this limitation is not intended to affect the rule that a 
contract cannot be binding without a consideration; but it rests upon the doctrine that, under 
these circumstances, there is a new consideration for the promise.” In Schwartzreich v. Bau- 
man-Basch, Inc., 231 N.Y. 196, 131 N.E. 887 (1921), consideration for the promise of an em- 
ployer to pay a higher salary than provided for in an existing employment agreement was 
found in the cancellation of the existing agreement simultaneously with the increase of the 
salary, but this result was criticized by Williston, Law of Contracts since the Restatement, 
23 A.B.A.J., 172, 174 (1937). In the case of In re Carter’s Estate, 70 Minn. 77, 72 N.W. 826 
(1897), consideration was found in the payment of a smaller amount to satisfy a liquidated 
debt on the ground that the debtor was thought to be insolvent. 


6 “A promise which the promisor should reasonably expect to induce action or forbearance 
of a definite and substantial character on the part of the promisee and which does induce such 


action or forbearance is binding if injustice can be avoided only by enforcement of the prom- 
ise.” Rest., Contracts § 90 (1932). 
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sideration. Those statutes adopted by a number of states which provide 
that all written instruments shall import consideration deserve little atten- 
tion because such laws have been construed to raise only a rebuttable 
presumption of consideration.”” A notable step in the direction of elimi- 
nating the necessity of consideration from all written agreements was 
taken in 1925 by the National Conference of Commissioners on Uniform 
State Laws when they drafted the Uniform Written Obligations Act." 
Professor Williston says it was intended as a modern substitute for the 
common law seal in order to make gratuitous promises enforceable and it 
does have that effect.’® It is wisely limited to written promises, and the 
requirement that the promisor must express in writing his understanding 
that his promise will be legally binding upon him prevents casual or hasty 
promises from becoming more serious than was intended. The difficulty 
is not with the act but with the apathetic reception accorded it by the 
state legislatures; only two states have adopted it, the last in 1929.” 

The Uniform Written Obligations Act applies not only to promises 
made to amend existing contractual relations but also to promises which 
create such relations for the first time. However, the crying need, as 
pointed out above, is for abandonment of the requirement of consideration 
at the time when the parties to an existing contractual engagement desire 
to amend it. Many of the cases in which the courts have resorted to ques- 
tionable reasoning to circumvent the requirement of consideration have 
arisen in the field of amendments to existing contracts.“ To meet this 
problem the state of New York recently adopted an act providing that a 
revision or amendment of an existing contractual obligation shall not be 


#7 Smith v. Ohio Millers’ Mutual Fire Ins. Co., 330 Mo. 236, 49 S.W. (2d) 42 (1932); Combs 
v. Combs, 130 Ky. 827, 114 S.W. 334 (1908); Contracts without Consideration; the Seal and 
the Uniform Written Obligations Act, 3 Univ. Chi. L. Rev. 312, 314-15 (1936); The Present 
Status of the Sealed Obligation, 34 Ill. L. Rev. 457, 464 (1939). 


18“A written release or promise hereafter made and signed by the person releasing or 
promising shall not be invalid and unenforceable for lack of consideration, if the writing also 
contains an additional express statement, in any form of language, that the signer intends to be 
legally bound.” Uniform Written Obligations Act § 1,9 U.L.A. 352 (Supp. 1940). For criti- 
cism of the Uniform Written Obligations Act, see Mason, The Utility of Consideration—A 
Comparative View, 41 Col. L. Rev. 825, 847 (1941); Reeve, The Uniform Written Obligations 
Act, 76 U. of Pa. L. Rev. 580 (1928); Steele, The Uniform Written Obligations Act, 21 Ill. L. 
Rev. 185 (1926); Contracts without Consideration; The Seal and the Uniform Written Obli- 
gations Act, 3 Univ. Chi. L. Rev. 312, 325 (1936). 


#9 Williston, Contracts § 109, at 374 n. 5 (rev. ed. 1936). 


2° Pa. Stat. Ann. (Purdon, Supp. 1941) tit. 33, § 6; Utah L. (1929) c. 62, repealed by Utah 
Rev. Stat. Ann. (1933) § 88-1-2. 


** Note 15 supra. 
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invalid for lack of consideration so long as it is in writing and signed by the 
party sought to be bound by it.” Such a change in the law is precisely 
what is required to solve the problem. 

In the absence of such a statute as has been enacted in New York, the 
inability of the parties to make a binding unilateral amendment to an 
existing contractual relation constitutes a serious defect in our legal tech- 
nique. Business men believe that amendatory agreements solemnly en- 
tered into should be performed by the parties to them, and whenever such 
agreements are broken, business men have the right to expect the law to 
supply a remedy. Statements that conduct may be morally wrong but 
legally right and that the ethical standards of business are frequently more 
commendable than the edicts of the courts are as hackneyed as they are a 
condemnation of our legal system. The rules used by the courts in pre- 
scribing the rights and liabilities of persons under alleged contracts should 
be kept abreast of the standards and customs of upright business men. 
The law merchant must continuously be absorbed into the common law.” 
Inasmuch as the courts and legislatures have turned a deaf ear to the pleas 
of business men, a satisfactory technique to achieve the desired end must 
be developed within the formulae recognized by the courts. With thid in 
mind, it is submitted that the rise of the problem in connection with 
gratuitous amendments of contractual relations may be anticipated and 


= N.Y.L. (1936) c. 281, § 2: “An agreement hereafter made to change or modify, or to dis- 
charge in whole or in part, any contract, obligation, or lease, or any mortgage or other security 
interest in personal or real property, shall not be invalid because of the absence of considera- 
tion, provided that the agreement changing, modifying or discharging such contract, obliga- 
tion, lease, mortgage or security interest, shall be in writing and signed by the party against 
whom it is sought to enforce the change, modification or discharge.” See Kane Realty Co. v. 
Nat’! Children’s Stores, Inc., 169 Misc. 699, 8 N.Y.S. (2d) s05 (Munic. Ct. 1938); Bond, 
Mortgage & Securities Co. v. Surplus Wholesale Corp., 162 Misc. 586, 588, 295 N.Y. Supp. 67, 
69-70 (Munic. Ct. 1937), discussing the statute. This provision superseded N.Y.L. (1934) c. 142, 
§ 2, providing that a written agreement to extend to a fixed date the payment of any obliga- 
tion is valid without consideration. Cf. N.Y.L. (1936) c. 222 (abrogating consideration re- 
quirement for releases). The New York legislature at its last session, while abrogating the 
effectiveness of the seal as a substitute for consideration (note 12 supra), adopted three acts 
abolishing the requirement of consideration, where the agreement is in writing and signed by 
the obligor. N.Y.L. (1941) c. 328, § 2, subd. 4 (irrevocable offers); N.Y.L. (1941) c. 330, § 2, 
subd. 3 (assignments); N.Y.L. (1941) c. 331, § 2, subd. 2 (contracts where the consideration 
stated is past or executed). For a discussion of the recent New York legislation see Hays, For- 
mal Contracts and Consideration: A Legislative Program, 41 Col. L. Rev. 849 (1941). 


*3 That the view of business men should have an important effect on the law of consideration 
is suggested by Judge Cardozo’s statement, “Courts are not to shut their eyes to the realities 
of business life.” Barkin Construction Co. v. Goodman, 221 N.Y. 156, 161, 116 N.E. 770, 
771-72 (1917). Consult Ames, op. cit. supra note 15, at 518, 531; Wright, op. cit. supra note 
I, at 1225, 1232-33, 1247-50; Sharp, Pacta Sunt Servanda, 41 Col. L. Rev. 783, 788 (1941). 
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the problem solved by inserting in every contract, lease, mortgage, and 
other written engagement having legal consideration a provision sub- 
stantially similar to that of the New York statute. The following language 
is suggested : 

Any and all agreements hereafter made by the parties hereto to amend, change, 
extend, revise or discharge this contract (lease, mortgage or other instrument, as the 
case may be], in whole or in part and on one or more occasions, shall not be invalid or 
unenforceable because of the lack of consideration, provided that such agreement or 
agreements to amend, change, extend, revise or discharge this contract [lease, mortgage 


or other instrument, as the case may be] shall be in writing and executed by the parties 
hereto. 


This provision should operate to bind each party to perform his future 
gratuitous promises which constitute amendments of the original con- 
tract, despite the lack of consideration for such future promises, by reason 
of his promise in the original contract, for which consideration was fur- 
nished by the other party, to be so bound. That satisfies the legal objec- 
tion. By requiring the future promises to be in writing and signed by all 
parties to the original agreement before they become binding, persons 
should not find themselves bound by casual or ill-considered concessions. 

From a theoretical point of view it would seem that in making the 
original agreement, cemented by consideration, the parties could validly 
agree that all future promises made by either shall be binding upon the 
promisor despite the lack of consideration, whether such future promises 
relate to amendments or revisions of the original agreement or to entirely 
different transactions. Suppose such a broad provision were inserted in a 
lease and, after the lease expired, the tenant requested his former landlord 
to loan him a sum of money and the landlord acquiesced in writing. If the 
landlord should change his mind on the following day, before his former 
tenant changed his position in reliance on the landlord’s promise, it would 
seem undesirable, but legally proper, to permit the resurrection of the 
provision from the extinct lease to bind the landlord to his promise. How- 
ever, so long as the provision is limited to amendments of the original con- 
tract, it should operate without undesirable consequences. 

Those who have welcomed the requirement of consideration as a bul- 
wark of protection to persons induced by unscrupulous tactics to execute 
inequitable agreements, such as in the case of a release of liability under a 
disability policy given by an injured policyholder to the insurance com- 
pany, and those who have condemned the ancient rule under which seals 
are permitted to shield such unconscionable agreements from attack, may 
fear that the clause suggested above will be employed, for example by incor- 
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poration in disability policies, as a tool to render unfair agreements bind- 
ing without any consideration.** The possible abuse of a convenient device 
should not, however, prove its doom. In addition, it is possible for courts 
to set aside oppressive agreements, especially between persons in an un- 
equal bargaining position, under or by necessary expansion of the familiar 
concepts of duress, fraud, and mistake." It should not be assumed, more- 
over, that persons in the position of an insurance company usually effect 
settlements which are unduly favorable to themselves. To the extent that 
such settlements are equitable, it is socially desirable that they be made 
but they will not be made if the law does not protect the paying party by 
holding such settlements to be mutually irrevocable. On the whole, the 
advantages flowing from the employment of the suggested clause should 
clearly outweigh whatever abuses may arise. 

To create a change in the common law by individual agreement of the 
parties in each transaction is bound to be slow and unsatisfactory as com- 
pared to changes effected by the legislature or the courts. We know, how- 
ever, that in every agreement, lease, mortgage, or other instrument, cer- 
tain standardized provisions, designed to regulate the rights of the parties 
differently from the manner in which such rights would be settled by the 
law in the absence of agreements by the parties to the contrary, are uni- 
formly inserted with little objection from any of the parties.** The general 
use of such clauses accomplishes virtually the same effect as legislation or 
judicial decisions. The provision suggested above could likewise become a 


standard clause of all agreements and, it is believed, achieve salutary 
results.?? 


* Some Aspects of the Law of Release of Claims in Illinois, 5 Univ. Chi. L. Rev. 455,462 
(1938), urging that the requirement of consideration is a safeguard, however inadequate, 


against the imposition of unfair agreements when one of the parties is at a serious bargaining 
disadvantage. 


*s Sharp, op. cit. supra note 23, at 785-88, 796; Some Aspects of the Law of Release of 
Claims in Illinois, 5 Univ. Chi. L. Rev. 455, 463 (1938). 


* E.g., in leases, the confession clause, provision for lessor’s lien on lessee’s property, clause 
enabling lessor to terminate lease in case of lessee’s bankruptcy, etc.; in mortgages or trust 
deeds, provision for acceleration of maturity of the principal payments on any default, excul- 
patory clauses for the trustee, provision for replacement of lost or destroyed bonds, etc.; and 
in trust agreements, the so-called “spendthrift” clause, provisions defining the powers and 
duties of the trustee, clause to avoid the rule against perpetuities, etc. 


*7 If that should happen, it would fulfill, at least in part, the prophecy of Sharp, op. cit. 
supra note 23, at 798: “It may thus be that the further evolution of consideration doctrine 
will be largely the work of lawyers and judges, in the course of the familiar activities of drafting, 
advising, negotiation and litigation.” 
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NOTES 


JURISDICTIONAL AMOUNT IN CIVIL RIGHTS CASES 


Deprivations of civil rights committed under the color of state authority 
may be redressed in the federal courts. By virtue of Subsection 24(14)' of the 
federal Judicial Code, such cases are within the original jurisdiction of the dis- 


* This subsection grants jurisdiction of suits “at law or in equity authorized by law to be 
brought by any person to redress the deprivation, under color of any law, statute, ordinance, 
regulation, custom, or usage of any State, of any right, privilege, or immunity, secured by the 
Constitution of the United States, or of any right secured by any law of the United States 
providing for equal rights of citizens of the United States, or of all persons within the juris- 
diction of the United States.” 36 Stat. 1092 (1911), 28 U.S.C.A. § 41(14) (1927). 
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trict courts without proof of the jurisdictional amount.? Where a suit is insti- 
tuted against a federal officer for the alleged infringement of a constitutional 
right, however, Subsection 24(1) alone is applicable. This provision requires 
that the matter in controversy exceed $3,000. Nevertheless, it has been com- 
monly assumed that under this subsection federal courts have jurisdiction of 
causes arising from violation of social and political rights, and the courts have 
often applied it to cases where Subsection 24(14) apparently governed.‘ Such a 
case was Giles v. Harris,;5 and the dictum of Mr. Justice Holmes to the effect that 
the “deprivation of a man’s political and social rights properly may be alleged 
to involve damage . . . . capable of estimation in money,’’ has doubtless influ- 
enced writers such as Dobie who have simply stated that the difficulty of giv- 
ing precise monetary valuation to the right involved does not defeat jurisdic- 
tion.° 

Recent decisions do not warrant this conclusion. In Hague v. CIO,’ although 
the district court and the circuit court of appeals took jurisdiction under Sub- 
section 24(1), the Supreme Court relied entirely on Subsection 24(14). Mr. 
Justice Roberts stated that Subsection 24(1) would not support. jurisdiction, 
there being no showing that the right to freedom of speech and opinion had the 
required value to the plaintiffs individually. But he cited with approval earlier 
cases* holding that money damages for invasion of similar rights might be 
claimed to an amount necessary to qualify for jurisdiction. His opinion thus 
suggests that while the amount claimed as damages for deprivation of a civil 
right will support jurisdiction, the value of the right itself may not.? Mr. Justice 
Stone, in a separate opinion, recognized the issue more explicitly: ‘There are 
many rights and immunities secured by the Constitution, of which freedom of 


* Hague v. CIO, 307 U.S. 496 (1939). 

3 This subsection reads in part: “The district courts shall have original jurisdiction . . . . of 
all suits of a civil nature... . where the matter in controversy exceeds, exclusive of interest 
and costs, the sum or value of three thousand dollars, and (a) arises under the Constitution or 
laws of the United States, or treaties . . . . or (b) is between citizens of different States. .... " 
36 Stat. 1091 (1911), 28 U.S.C.A. § 41(1) (1927). 

‘ Gobitis v. Minersville School District, 24 F. Supp. 271 (Pa. 1938), rev’d on other grounds 
310 U.S. 586 (1940). 

5189 U.S. 475, 485 (1903). This was a bill in equity to compel the board of registrars of 
Montgomery County, Alabama, to enroll the plaintiff and five thousand other Negroes on the 
voting lists. Although jurisdiction was sustained, equitable relief was denied. 

* Dobie, Jurisdictional Amount in the United States District Court, 38 Harv. L. Rev. 733, 
738 n. 11 (1925); Rose, Federal Jurisdiction and Procedure 182 (2d ed. 1922); 1 Moore, Federal 
Practice 521 (1938); cf. Federal Courts—Jurisdiction over Violations of Civil Liberties by 
State Governments and by Private Individuals, 39 Mich. L. Rev. 284 (1940). 

7307 U.S. 496 (1939) (a suit to enjoin state officials from restraining the exercise of the 
tights to freedom of speech and assembly). 

* Wiley v. Sinkler, 179 U.S. 58 (1900); Swafford v. Templeton, 185 U.S. 487 (1902). 

» But see Giles v. Harris, 189 U.S. 475, 485 (1903), where Wiley v. Sinkler, 179 U.S. 58 
(1900), was cited in support of jurisdiction of an injunction proceeding. 
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speech and assembly are conspicuous examples, which are not capable of money 
valuation, and in many instances, like the present, no suit in equity could be 
maintained for their protection if proof of the jurisdictional amount were pre- 
requisite.’”** In this instance, however, he deemed proof of the jurisdictional 
amount unnecessary inasmuch as the suit could be brought within the terms of 
Subsection 24(14), and he concurred with the rest of the court in sustaining 
jurisdiction under that paragraph only. 

While the decision in the Hague case places new emphasis on Subsection 
24(14) as a means of securing a hearing without proof of jurisdictional amount, 
the possibility of securing a forum for civil rights cases not involving state ac- 
tion has very likely been impaired. This result was demonstrated in a series of 
suits to test the constitutionality of the Emergency Relief Appropriations Act 
for 1941" as applied to WPA workers. Section 15(f) of this act provides that 
“no alien, no Communist, and no member of any Nazi Bund Organization 
shall be given employment or continued in employment on any work project 
prosecuted under the appropriations contained in this joint resolution and no 
part of the money appropriated in this joint resolution shall be available to pay 
any person who has not made or who does not make affidavit as to United 
States citizenship and to the effect that he is not a Communist and not a mem- 
ber of any Nazi Bund Organization ” Section 17(b) stipulates that “no 
portion of the appropriation made under this joint resolution shall be used to 
pay any compensation to any person who advocates, or who is a member of an 
organization that advocates, the overthrow of the Government of the United 
States.’’ Several WPA workers, at least one of whom was not a member of the 
outlawed groups,” refused to sign the required affidavits on the ground that 
such a requirement constituted an invasion of their political freedom. For this 
refusal they were promptly dismissed. Suits to enjoin the enforcement of the 
statutory provision, alleging its unconstitutionality, were instituted in federal 
district courts in several states.'? The defendant WPA administrators chal- 
lenged jurisdiction, thus placing on the plaintiffs the burden of establishing 
jurisdiction to the satisfaction of the courts.'* For this purpose the plaintiffs 
argued: 1) that refusal of jobs not only resulted in loss of wages but exposed the 


*° Hague v. CIO, 307 U.S. 496, 529 (1939). 
11 54 Stat. 611 (1940), 15 U.S.C.A. §§ 721-28 (Supp. 1940). 


2 Long v. Somervell, 175 Misc. 119, 22 N.Y.S. (2d) 931 (S.Ct. 1940), aff’d without opinion 
261 App. Div. 946, 27 N.Y.S. (2d) 445 (1941). 


*3 Carroll v. Somervell, 116 F. (2d) 918 (C.C.A. 2d 1941); Cooney v. Legg, 34 F. Supp. 531 
(Cal. 1940); Lambrou v. Miner, 36 F. Supp. 451 (Ill. 1940); Coyle v. Smith (unreported) 
(D.C. Wash. 1940); Craighead v. Lynch (unreported) (D.C. Pa. 1940). 


™ McNutt v. General Motors Acceptance Corp., 298 U.S. 178 (1936). The problem of 
securing jurisdiction for civil rights cases can be viewed as a problem of proof. If the court 
deems the allegation of amount to be colorable or if jurisdiction is challenged by the defendant, 
the plaintiff must show jurisdiction to the satisfaction of the court. 





NOTES 305 


plaintiffs to the disdain and obloquy of the community, for which the defend- 
ants would be liable in damages; 2) that the plaintiffs had been deprived of 
constitutionally guaranteed rights, the value of which exceeded $3,000; and 3) 
that the amount in controversy was not only the sum which each plaintiff had 
lost but the total amount of loss to members of that class. These arguments 
were systematically rejected, and the courts were unanimous in holding that, 
since the plaintiffs had not succeeded in supporting with evidence their juris- 
dictional allegations, there was no federal jurisdiction. 

To secure jurisdiction for injunction proceedings” the value of the right which 
the plaintiff seeks to protect must exceed the jurisdictional amount.’ In recent 
years the Supreme Court, in applying this rule, has made clear that not the 
value of the entire right but only the damage to the right caused by the allegedly 
illegal interference determines jurisdiction."* Where protection is sought for a 
property right, courts normally encounter little difficulty. Ordinarily plain- 
tiffs are able to point to figures indicative of the value of the right; the amount 
of business transacted,’® or the size of a tax sought to be enjoined may exceed 
the $3,000 requirement.”* In civil rights cases where the plaintiffs claim protec- 
tion for a property right of sufficient value, the courts will take jurisdiction. In 
Gobitis v. Minersville School District," a suit by a parent to enjoin a school board 
from prohibiting the attendance of his children at public school because of their 
refusal to salute the flag, jurisdiction was upheld on the ground that the alterna- 
tive facing the plaintiff, educating his children in a private school, would cost 
over $3,000. And in a suit involving freedom of the press, Grosjean 0. American 


's Persons dismissed from their jobs for refusing to sign affidavits might well be assumed to 
be “Communists” or “Nazis” by the community. In view of the present political situation it 
has been recognized that these appellations carry such opprobrium as to constitute libel per se. 
Levy v. Gelber, 175 Misc. 746, 25 N.Y.S. (2d) 148 (S.Ct. 1941), noted in 8 Univ. Chi. L. Rev. 
799 (1941). 

*6 Injunctive relief is a remedy commonly sought for invasions of civil liberties. Minersville 
School District v. Gobitis, 310 U.S. 586 (1940); Hague v. CIO, 307 U.S. 496 (1939); Grosjean v. 
American Press Co., Inc., 297 U.S. 233 (1936). 

"7 Glenwood Light and Water Co. v. Mutual Light, Heat and Power Co., 239 U.S. 121 
(1915); Hunt v. New York Cotton Exchange, 205 U.S. 322 (1907); Dobie, Handbook of Federal 
Jurisdiction and Procedure 133 (1935). 

*® McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 181 (1936); Healy v. Ratta, 
292 U.S. 263 (1934). See Federal Jurisdictional Amount Requirement in Injunction Suits, 
49 Yale L. J. 274 (1939). : 

1” Gibbs v. Buck, 307 U.S. 66 (1939). 


2° Grosjean v. American Press Co., Inc., 297 U.S. 233 (1936); cf. Smith v. Adams, 130 U.S. 
167 (1889); Wetsel v. Empire Gas & Fuel Co., 264 Fed. 865 (C.C.A. sth 1920). 

* 24 F. Supp. 271 (Pa. 1938), rev’d on other grounds 310 U.S. 586 (1940). The jurisdictional 
point was discussed only in the lower court. 

™ This approach might reach an absurdity if a plaintiff in order to establish jurisdiction 
were allowed to prove the cost of transportation to a foreign land where the right claimed could 
be exercised without interference. 





306 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Press Co., Inc.,?3 the amount of the newspaper tax attacked exceeded the juris- 
dictional amount. In most civil rights cases, however, pecuniary loss is more diffi- 
cult to prove. The courts have accepted many of the early cases alleging de- 
prival of the right to vote on the basis of the damages claimed by the plaintiff 
in good faith.*4 But if the burden is placed on the plaintiff to prove that his 
civil right is worth $3,000, the WPA cases demonstrate that he faces an almost 
impossible task. Quite obviously, a civil right is a member of that class of rights 
to which a pecuniary yardstick is hardly applicable.*s 

The alternative means of securing an adjudication of the constitutionality of 
the Emergency Relief Appropriations Act are not promising. Faced with the same 
difficulty of proving monetary loss due to the alleged wrong,” the plaintiffs are 
not able to secure a hearing in the federal district courts for an action for dam- 
ages.?7 Lack of precedent for such suits in state courts strongly suggests that 
these tribunals cannot provide an adequate remedy against the enforcement of 
a federal statute alleged to be unconstitutional.** State judges would justifiably 
feel reluctant to interfere with the enforcement of a federal law.?? Moreover, the 
path to a final adjudication of the constitutional issues would be long and ex- 
pensive were the case drawn through the state courts before reaching the United 
States Supreme Court. The inevitable delay of this procedure may be contrasted 


33 297 U.S. 233 (1936). 

74 Nixon v. Herndon, 273 U.S. 536 (1927); Wiley v. Sinkler, 179 U.S. 58 (1900). 

8 Cf. Greenough v. Independence Lead Mines Co., 45 F. (2d) 659 (D.C. Idaho 1930) (right 
of stockholder to examine books of corporation); In re Red Cross Line, 277 Fed. 853 (D.C.N.Y. 
1921) (an agreement to arbitrate); 81 L. Ed. 189, 196 (1937). However, the state courts pro- 
vide an adequate remedy in many of these cases. 

* The WPA cases apparently assume that if common-law damages to an amount in excess 
of $3,000 could have been recovered there would have been jurisdiction in the injunction suits. 
See Carroll v. Somervell, 116 F. (2d) 918, 920 (C.C.A. 2d 1941); Lambrou v. Miner, 36 F. 
Supp. 451, 452 (Ill. 1940). 

27 The amount claimed by the plaintiff in good faith usually determines jurisdiction in an 
action for damages. Saint Paul Mercury Indemnity Co. v. Red Cab Co., 303 U.S. 283 (1938). 
However, when the court ignores the claim of invasion of a personal right and focuses its at- 
tention on the lost property right in the form of a job, the claim of jurisdiction will be deemed 
colorable when the job has not the requisite monetary value. See Carroll v. Somervell, 116 F. 
(2d) 918, 920 (C.C.A. 2d 1941). 

28 The state courts have held federal statutes unconstitutional. Hoxie v. New York, New 
Haven & Hartford R. Co., 82 Conn. 352, 73 Atl. 754 (1909). A companion case, Mondou v. 
New York, New Haven & Hartford R. Co., 82 Conn. 373, 73 Atl. 762 (1909), was appealed to 
the Supreme Court of the United States where it was reversed. Second Employers’ Liability 
Cases, 223 U.S. 1 (1912). See Warren, Congress, The Constitution, and the Supreme Court 
136-38 (1925). Liability in damages has been imposed by state courts upon federal officers 
for acts committed in pursuance of a federal statute. Johnson v. Jones, 44 Ill. 142 (1867). 
But there are apparently no cases in which state courts have enjoined federal officers. 


*” Cf. Long v. Somervell, 175 Misc. 119, 22 N.Y.S. (2d) 931 (S.Ct. 1940); Goldstein v. Som- 


mervell, 170 Misc. 602, 10 N.Y.S. (2d) 747 (S.Ct. 1939) (injunction against WPA adminis- 
trator to restrain him from fingerprinting WPA workers refused). 
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with the dispatch now characteristic of federal courts in the adjudication of is- 
sues of constitutionality involved in the enforcement of state or federal laws.3° 
A three-judge court insures the plaintiff an adequate hearing at the trial stage. 
If the statute is held unconstitutional, direct appeal to the Supreme Court re- 
duces the danger of obstructing enforcement of a statute that subsequently 
proves to be constitutional. 

This problem of securing a forum to protect civil rights is not limited to the 
testing of the Emergency Relief Appropriations Act or closely allied statutes. Of 
course, only in the exceptional case will the individual affected have to initiate 
proceedings in order to secure judicial review,* since most statutes will affect 
the individual only when judicial proceedings are instituted against him. But 
judicial review subsequent to the enforcement of a statute does not constitute 
an adequate protection of constitutional rights and immunities. The mere 
threat of prosecution under a criminal statute may effectively restrict the exer- 
cise of rights guaranteed to the individual.** In this situation a suit to enjoin 
the enforcement of the statute is the only sure method of preventing infringe- 
ment of the individual’s rights.33 

In a period when civil rights are likely to be imperiled, direct procedures for 
the enforcement of the constitutional guarantees without delay should be avail- 
able. The requirement of $3,000 jurisdictional amount for suits in a federal 
court has proved an impediment to such enforcement. The solution of this 
problem is not difficult. Judicial recognition that civil rights have a value in ex- 
cess of $3,000 since a jury could award that sum in a suit for damages would be 
one solution. Legislative action to remove the jurisdictional amount require- 
ment in suits in federal courts based on claims of constitutional right or privilege 
would be a more certain remedy. Precedent for such legislation exists in Sub- 
section 24(14). In specifically providing for federal jurisdiction in the cases 
within the subsection, Congress acted in accordance with a widely felt sentiment 

3° 36 Stat. 557 (1910) as amended, 28 U.S.C.A. § 380 (1928); so Stat. 752 (1937), 28 
U.S.C.A. § 380a (Supp. 1940). 

3" A proposed statute autho,izing wire tapping, H.R. 4228, 77th Cong. 1st Sess. (failed of 
passage, June 30, 1941), would have raised a problem as to means of securing judicial review 
similar to that raised by the appropriation acts. Many persons whose wires were being tapped 
could question the constitutionality of the statute only in a suit against the officer acting under 
the proposed act. 

3? Where the penalty for not complying with a rate statute was so excessive as to forestall 
a test of its constitutionality, the penal provisions were held to be unconstitutional on their 
face. Ex parte Young, 209 U.S. 123, 146-48 (1908); Constitutionality of Penalties as to Liti- 
gants Challenging Substantive Provisions of Legislation, 44 Yale L. J. 1216 (1935); see Culp, 
Methods of Attacking Unconstitutional Legislation, 22 Va. L. Rev. 723, 754 (1936). 

33 Although a declaratory judgment action would also be an efficient remedy, the phrasing 
of the provisions of the Judicial Code providing for a three-judge court seems to preclude their 
use in some cases. Borchard, Declaratory Judgments 236 (2d ed. 1941). 

44 Wiley v. Sinkler, 179 U.S. 58, 65 (1900) (denial of the right to vote); Hynes v. Briggs, 
41 Fed. 468, 471 (C.C. Ark. 1890) (false imprisonment). 
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that the federal courts were the best tribunals for the enforcement of civil rights 
secured by the Constitution.s5 Furthermore, in not providing for a minimum 
jurisdictional amount,** Congress evidently assumed every case involving in- 
vasion of civil rights by state authorities to be sufficiently important to deserve 
the attention of the federal courts. Allegations of unconstitutional action by 
federal officers would seem to call for similar treatment. 

The ever present danger is that behind the decision on the jurisdiction there 
may lie a determination on the merits.’? Extension of Subsection 24(14) to 
suits against federal officers not only would relieve the courts of an insoluble 
problem of valuation, but would remove this temptation to decide hard cases 
without giving the parties a hearing on the merits. 


DEVELOPMENTS IN THE DOCTRINE OF ERIE RAIL- 
ROAD CO. V. TOMPKINS. II* 
EQUITY 
The general proposition that federal courts should apply the doctrine of 
Erie R. Co. v. Tompkins” to reach the same result as would be reached by the 
local state court must here be qualified by a few considerations peculiar to 
equity. In the first place, it is not entirely clear that the Erie doctrine applies 
to equity cases at all. The Rules of Decision Act provides that ‘‘the laws of the 
several States . . . . shall be regarded as rules of decision in trials at common 


law.”’*° In Neves v. Scott it was stated, without reference to the then nine-year- 


38 Federal Courts—Jurisdiction over Violations of Civil Liberties by State Governments and 
by Private Individuals, 39 Mich. L. Rev. 284 (1940). 


3¢ The purpose of this pecuniary requirement is commonly said to be the prevention of 
clogging of the federal judicial machinery with petty cases. 1 Hughes, Federal Practice 312 
(1931). It has also been suggested that this provision prevents small litigants from setting in 
motion machinery too expensive for their pocketbooks. But this theory does not seem con- 
sistent with the strict application of the statute by the courts. The desire to permit the small 
litigants to sue corporations without having his case drawn into the federal courts, certainly 
was a factor in increasing the jurisdictional amount to $3,000. 46 Cong. Rec. 1074, 1075 (1911). 

37 See Smithers v. Smith, 204 U.S. 632, 645-46 (1907); cf. Federal Jurisdictional Amount 
Requirement in Injunction Suits, 49 Yale L. J. 274, 283 (1939). It may be noted that several 
cases to test the right to WPA jobs have been accepted by the federal district courts without 
question of jurisdictional amount. Rok v. Legg, 27 F. Supp. 243 (Cal. 1939); Block v. Sassa- 
man, 26 F. Supp. 105 (Minn. 1939); Spang v. Roper, 13 F. Supp. 840 (Pa. 1936). But the dis- 
trict courts, being able to determine jurisdiction on their own motion, 18 Stat. 472 (1875) as 
amended, 28 U.S.C.A. § 80 (1927), have no discretion in granting or denying jurisdiction. Wet- 
more v. Rymer, 169 U.S. 115, 122 (1898). 

* This is the final instalment of this note. Part I appears in 9 Univ. Chi. L. Rev. 113 (1941). 

79 304 U.S. 64 (1938). 

8 Rev. Stat. § 721 (1875), 28 U.S.C.A. § 725 (1928) (italics added). 

t 13 How. (U.S.) *268 (1851). 
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old decision of Swift v. Tyson, that federal courts are independent of state de- 
cisions in matters depending on the “principles of general equity jurisprudence.” 
If, then, the Erie case was merely a reinterpretation of the Rules of Decision 
Act, overruling Swift v. Tyson, it should have had no effect on the law as applied 
to suits in equity in the federal courts. If, however, the Erie case is a constitu- 
tional interpretation,* there is little room for doubt that it applies in equity. 
Moreover, the principle of the Rules of Decision Act had long been recognized 
by federal courts of equity in applying state statutes,*4 in spite of statements to 
the effect that the rule of decision in equity is the same in all courts of the United 
States.*s 

Since the Erie case, state decisions have been applied both by the Supreme 
Court and by lower federal courts to numerous suits in equity.** Ruhlin ». New 
York Life Ins. Co.,*7 sometimes cited for the proposition that the Erie case is 
applicable in equity, does not establish the principle as far as purely equitable 
issues are concerned, since the particular question involved* might equally well 
have arisen in a suit at law. But in Cities Service Oil Co. v. Dunlap,*® the Court 
held that state decisions must be applied to a purely equitable issue, the burden 


% 16 Pet. (U.S.) *1 (1842). 

8s This seems the more accurate interpretation of the decision. See Hart, The Business of 
the Supreme Court at the October Terms, 1937 and 1938, 53 Harv. L. Rev. 579, 606-11 (1940). 

% Mason v. United States, 260 U.S. 545, 559 (1923); Clark v. Smith, 13 Pet. (U.S.) *19s, 
*203 (1839). 

8s Neves v. Scott, 13 How. (U.S.) *268, *272 (1851); Boyle v. Zacharie, 6 Pet. (U.S.) 
*648, *658 (1832). 

% State decisions have been applied in equity to both “legal” and “equitable” issues. Legal 
issues: West v. American Tel. & Tel. Co., 311 U.S. 223 (1940); Texarkana v. Arkansas Louisi- 
ana Gas Co., 306 U.S. 188 (1939), same case on remand 118 F. (2d) 289 (C.C.A. sth 1941); 
Carter Oil Co. v. McQuigg, 112 F. (2d) 275 (C.C.A. 7th 1940); Continental Illinois Nat’) 
Bank v. Middlesboro, 109 F. (2d) 960 (C.C.A. 6th 1940); Franklin Life Ins. Co. v. Critz, 109 
F. (2d) 417 (C.C.A. sth 1940), cert. den. 309 U.S. 684 (1940); Socony-Vacuum Oil Co. v. Rosen, 
108 F. (2d) 632 (C.C.A. 6th 1940); Malloy v. New York Life Ins. Co., 103 F. (2d) 439 (C.C.A. 
1st 1939), cert. den. 308 U.S. 572 (1939); American Optometric Ass’n v. Ritholz, ror F. (2d) 
883 (C.C.A. 7th 1939), cert. den. 307 U.S. 657 (1939); Carter Oil Co. v. Mitchell, 100 F. (2d) 
945 (C.C.A. roth 1939); Toomey v. Toomey, 98 F. (2d) 736 (C.C.A. 7th 1938); St. Louis v. 
Mississippi River Fuel Corp., 97 F. (2d) 726 (C.C.A. 8th 1938). Equitable issues: Cities Serv- 
ice Oil Co. v. Dunlap, 308 U.S. 208 (1939); RFC v. Teter, 117 F. (2d) 716 (C.C.A. 7th 1941); 
General Petroleum Corp. v. Dougherty, 117 F. (2d) 529 (C.C.A. oth 1941); Prudential Ins. 
Co. of America v. Land Estates, 110 F. (2d) 617 (C.C.A. 2d 1940); Fidelity & Guaranty Fire 
Corp. v. Bilquist, 108 F. (2d) 713 (C.C.A. oth 1940); Tulsa City Lines, Inc. v. Mains, 107 F. 
(2d) 377 (C.C.A. roth 1939); Women’s Catholic Order of Foresters v. Special School District, 
105 F. (2d) 716 (C.C.A. 8th 1939); Bruun v. Hanson, 103 F. (2d) 685 (C.C.A. oth 1939), cert. 
den. 308 U.S. 571 (1939); Pennsylvania Mutual Life Ins. Co. v. Forcier, 103 F. (2d) 166 (C.C.A. 
8th 1939), cert. den. 308 U.S. 571 (1939); Aetna Casualty & Surety Co. v. Catskill Nat’l 
Bank, 102 F. (2d) 527 (C.C.A. ad 1939); Asher v. Bone, 100 F. (2d) 315 (C.C.A. oth 1938). 


#7 304 U.S. 202 (1938). : 
8 The construction of an insurance contract. % 308 U.S. 208 (1939). 
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of proof of bona fide purchase in a counterclaim to reform a conveyance. In 
Russell v. Todd,® however, the Court stated that ‘‘the Rules of Decision Act 
does not apply to suits in equity.” In view of the fact that the Court proceeded 
to decide that case on the basis of a state statute of limitations rather than on 
the doctrine of laches, the statement may perhaps be taken simply as reiterating 
that the act does not in terms include equity; but it does cast some doubt on the 
whole question. 

In the second place, there may, in equity, be greater reluctance to allow 
state rules to control “procedural” matters with substantive aspects than is 
found in actions at law,” though under the Federal Rules the independence of 
equity procedure is now no greater than that of law procedure.” The reason is 
largely historical. While the federal law courts for many years adapted their 
procedure to state practice under the Conformity Act,*’ that act never applied 
to equity. Instead, it was provided that procedure in equity should be “‘accord- 
ing to the principles, rules, and usages which belong to courts of equity,’’® sub- 
ject to rules of court, and this provision was taken to refer to the English chan- 
cery practice. 

Again, there has been the limitation that state law may not change the line 
of demarcation between law and equity in the federal courts; this limitation is 
distinct from those rules, previously discussed,*’ against allowing state law to 
restrict the jurisdiction of federal courts as such. Since it prevented the ap- 
plication of some state statutes in federal courts of equity prior to the Erie case, 
it is probable that it will likewise restrict the applicability of state decisions.” 

Much of the language in the opinions concerning the necessity for maintain- 
ing this ‘‘uniformity of equity jurisdiction’’®* stems from the hostility to equity 


9% 309 U.S. 280, 287 (1940). 

9* See cases and discussion, Developments in the Doctrine of Erie Railroad Co. v. Tomp- 
kins. I, 9 Univ. Chi. L. Rev. 113, 125, 126 (1941); Summers v. Hearst, 23 F. Supp. 986 (N.Y. 
1938). 

* The Federal Rules of Civil Procedure, 28 U.S.C.A. foll. § 723c (1941), establishing one 
form of action for both law and equity, are generally taken to have superseded the Conformity 
Act, by which federal courts were required to follow state procedure in actions at law. Rev. 
Stat. § 914 (1875), 28 U.S.C.A. § 724 (1928). See Developments in the Doctrine of Erie Rail- 
road Co. v. Tompkins. 1, 9 Univ. Chi. L. Rev. 113, 118 n. 30 (1941). 

93 Rev. Stat. § 914 (1875), 28 U.S.C.A. § 724 (1928). 

% Rev. Stat. §913 (1875), 28 U.S.C.A. § 723 (1941). 

95 Boyle v. Zacharie, 6 Pet. (U.S.) *648, *658 (1832); Livingston v. Story, 9 Pet. (U.S.) 
*632, *656 (1835). 

% See Mason v. United States, 260 U.S. 545, 557 (1923). 

97 Developments in the Doctrine of Erie Railroad Co. v. Tompkins. I, 9 Univ. Chi. L. Rev. 
113, 115-17 (1941). 

98 See Ruhlin v. New York Life Ins. Co., 304 U.S. 202, 209 (1938): “Hitherto . . . . counsel 
had to investigate the enactments of the state legislature. Now they must merely broaden 
their inquiry to include the decisions of the state courts jer 

% Note 102 infra. 
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practice in some of the states at the time of the formation of the Constitution. 
At that time several states had no courts of equity; in Pennsylvania, for exam- 
ple, equitable doctrines were administered through common law forms, and 
there were no equitable remedies.’ It was only after a struggle in Congress at 
the time of the first Judiciary Act that the federal courts were given chancery 
powers in general terms without the serious restrictions that were advocated by 
the representatives of the states opposed to equity." A federal district court 
in a state without a court of equity would, if it followed the local practice, have 
been allowing state law to restrict the powers won for it by this struggle in Con- 
gress; for this reason it was early decided that the scope of cases heard in 
equity in the federal courts should be uniform throughout the United States.’ 

Today, the more substantial reason for maintaining a certain uniformity in 
federal equity jurisdiction is the requirement of the Seventh Amendment that 
the right of trial by jury shall not be denied in suits at common law. State sys- 
tems, not limited by this amendment,'*? may sometimes make triable in equity 
matters which, at the time of the formation of the Constitution, were triable 
only at law. The extension of federal equity jurisdiction to include suits of this 
type would, of course, prejudice the right to trial by jury."** This has been the 
basic reason for many refusals to apply state statutes in federal courts of equity. 
Thus a statute giving a simple contract creditor the right to have a receiver ap- 
pointed for an insolvent corporation,’ a statute allowing a creditor who has 
not reduced his claim to judgment to sue to have a conveyance set aside as 
fraudulent,'® and a statute permitting one out of possession to bring suit to 
quiet title against one in possession,’*’ have been held to deprive a defendant of 
his right to jury trial if applied in the federal equity court. But in a suit to 
quiet title, both parties being out of possession, the state statute was applied in 
the federal court, as the remedy of ejectment was not available.'** 

100 Fisher, The Administration of Equity through Common Law Forms in Pennsylvania, 
2 Select Essays in Anglo-American Legal History 810 (1908). 

tt Von Moschzisker, Equity Jurisdiction in the Federal Courts, 75 U. of Pa. L. Rev. 287, 
ago (1927). 

12 Robinson v. Campbell, 3 Wheat. (U.S.) *212 (1818); Livingston v. Story, 9 Pet. (U.S.) 
*632 (1835); United States v. Howland, 4 Wheat. (U.S.) *108 (1819). 

3 Pearson v. Yewdall, 95 U.S. 294 (1877). 

104 For this reason it was provided by statute that “suits in equity shall not be sustained in 
any court of the United States in any case where a plain, adequate, and complete remedy may 
be had at law.” Rev. Stat. § 723 (1875), 28 U.S.C.A. § 384 (1928). It is clear that this pro- 
vision has to do with drawing the line between an action at law and a suit in equity in the 
federal court, since the legal remedy must be one available in the federal, rather than the state 
court. Smyth v. Ames, 169 U.S. 466, 516 (1898); Robinson v. Campbell, 3 Wheat. (U.S.) 
*212, *222 (1818); see Atlas Life Ins. Co. v. Southern, Inc., 306 U.S. 563, 569 (1939). 

5 Pusey & Jones Co. v. Hanssen, 261 U.S. 491 (1923). 

1 Cates v. Allen, 149 U.S. 451 (1893); Scott v. Neely, 140 U.S. 106 (1891). 

107 Whitehead v. Shattuck, 138 U.S. 146 (1891). 

18 Holland v. Challen, 110 U.S. 15 (1884); see Whitehead v. Shattuck, 138 U.S. 146, 
151-56 (1891). 
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At the same time, state statutes not extending the jurisdiction of equity to 
the prejudice of the right to trial by jury as it existed at the time of the framing 
of the Constitution, but simply giving new ‘substantive rights,”’ were frequent- 
ly applied in federal courts of equity prior to the Erie case.'*® Thus a state 
statute declaring that a deed void on its face constituted a cloud on title has 
been applied in a suit to cancel the deed, though under the original chancery 
practice such a suit would not lie."*° An Illinois statute giving the owner of the 
equity of redemption twelve months after foreclosure of the mortgage in which 
to redeem must be applied in the federal courts as a substantive right, in spite 
of the procedural aspect." A statute giving a right to have a usurious contract 
canceled without offer to repay the loan has been applied,™ and a statute fixing 
the damages to be recovered for conversion of mineral resources has been ap- 
plied in a suit to recover the land." 

Although, in some respects, the Federal Rules of Civil Procedure may be said 
to “unite” law and equity,’ the right to trial by jury is still a valid reason for 
maintaining the distinction and refusing to allow state law to affect it; the en- 
abling act" and the Federal Rules** themselves provide that the right must be 
preserved. The variations in state laws affecting the jurisdiction of equity, 
which might disturb the uniform administration of the new one form of action 
in the federal courts, still persist, especially in the varying adoption of codes of 
practice uniting law and equity. Though a plaintiff is now expressly permitted 
by Rule 18(b), for example, to “‘commingle law and equity”’ by stating a claim 
for money and a claim to have a fraudulent conveyance set aside, this is a prod- 
uct of the Federal Rules, not of any state law, and regardless of local practice 
the right to trial by jury must be preserved in hearing the claim for money.” 

Finally, there are the peculiarities arising from the long-established federal 
rule that a plaintiff in a stockholder’s derivative suit in equity must have been a 
stockholder at the time of the alleged injury. This rule is contrary to that in 


109 See State Statutes and the Federal Equity Courts, 32 Col. L. Rev. 688 (1932). 


110 Louisville & Nashville R. Co. v. Western Union Tel. Co., 234 U.S. 369 (1914); Clark v. 
Smith, 13 Pet. (U.S.) *195 (1839). 


1 Brine v. Insurance Co., 96 U.S. 627 (1877). 
2 Missouri, Kansas & Texas Trust Co. v. Krumseig, 172 U.S. 351 (1899). 
™13 Mason v. United States, 260 U.S. 545 (1923). 


14 But cf. Russell v. Todd, 309 U.S. 280 (1940) (case turned on question whether state 
statute applied only to suits at law, or to equity as well). See dissent of Clark, J., in the same 
case in the lower court, 104 F. (2d) 169, 175 (C.C.A. 2d 1939). 


15 48 Stat. 1064 (1934), 28 U.S.C.A. § 723¢ (1941). 
6 Rule 38(a), Federal Rules of Civil Procedure, 28 U.S.C.A. foll. § 723¢ (1941). 


™7 It can hardly be thought that the Erie decision has changed the interpretation of the 


Seventh Amendment so as to allow state law to determine when the right to trial by jury 
exists in the federal courts. 
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many states,"* and is now a part of Rule 23(b) of the Federal Rules of Civil Pro- 
cedure."* While the desirability of the federal rule has been much questioned, 
especially when put in the form of a procedural rule,"”° there was, of course, be- 
fore the Erie case, usually no argument for applying the state rules, since they 
were expressed in state decisions." Since the Erie case, however, the problem 
arises whether state decisions to the contrary should be applied in a federal 
court. If Rule 23(b) is for the purpose of preventing collusion in obtaining fed- 
eral jurisdiction’ or equity jurisdiction,’ a refusal to follow state law is justi- 
fied ;"*4 but if the rule is a substantive principle of equity, it seems that under 
the analysis presented herein the state law should control.'5 

The rule operates harshly as a safeguard to federal equity jurisdiction; for if 
this is its ground, it amounts to a conclusive presumption that there is collusion 


8 13 Fletcher, Corporations §§ 5980-81 (perm. ed. 1932), lists Alabama, California, Idaho, 
Illinois, Montana, New Hampshire, New Jersey, New York, Pennsylvania, Utah, and England 
as applying the “majority rule” that a subsequent stockholder may recover; Colorado, Georgia, 
Indiana, Iowa, Kentucky, Maryland, Nebraska, New Mexico, and Washington as applying 
the “federal and minority rule.” 

"9 The rule first appeared as a dictum in Hawes v. Oakland, 104 U.S. 450, 461 (1881); it 
shortly became Rule 94 of the Equity Rules of 1882, then Rule 27 of the Equity Rules of 1912. 

120 y Foster, Federal Practice 810 (6th ed. 1920); Seasongood, Right of a Stockholder Suing 
on Behalf of a Corporation to Complain of Misdeeds Occurring Prior to His Acquisitien of 
Stock, 21 Harv. L. Rev. 195 (1908). 

11 But cf. Hand v. Kansas City Southern R. Co., 55 F. (2d) 712 (D.C.N.Y. 1931), in which 
the court referred to a New York statute, but perhaps for another purpose. In the later case 
of Summers v. Hearst, 23 F. Supp. 986 (N.Y. 1938), however, the federal court in New York 
makes no reference to state statutes. 

12 Hawes v. Oakland, 104 U.S. 450 (1881). The fear was that a corporation, not being able 
to sue its true opponent in the federal court because of lack of diversity of citizenship, would 
get a stockholder from another state to sue it and the true opponent in a stockholder’s suit in 
the federal court. 


133 Quincy v. Steel, 120 U.S. 241 (1887). If the corporation’s right against the true opponent 
. one triable at law, the true opponent is, in a stockholder’s suit, deprived of his right to tria] 

jury. 

4 From this aspect Rule 23(b) resembles the restriction that “no district court shall have 
cognizance of any suit . . . . to recover on any promissory note or other chose in action in favor 
of any assignee, . . . . unless such suit might have been prosecuted in such court to recover 
upon said note or other chose in action if no assignment had been made.” Rev. Stat. § 629 
(1875), 28 U.S.C.A. § 41(1) (1927). Rule 23(b) is not restricted in its operation, however, 
to cases in which the plaintiff’s predecessor in ownership could not have sued in the federal 
district court. 

"5 2 Moore, Federal Practice § 23.05, at 2253 (1938); “Substance” and “Procedure” in 
Federal Equity—The Labor Injunction and the Stockholder’s Suit, 41 Col. L. Rev. 104, 115-21 
(1941). Apart from the jurisdictional aspect, it is hard to see how Rule 23(b) can be “procedu- 
ral” under any criterion. See Developments in the Doctrine of Erie Railroad Co. v. Tompkins. I, 
9 Univ. Chi. L. Rev. 113, 118-27 (1941). The Rule is somewhat like Rule 17(a), which re- 
quires that the plaintiff be the “real party in interest;” but if under some collusive arrangement 
the plaintiff is suing on behalf of a stockholder who did not himself have a right to sue in the 
federal court, Rule 17(a) itself applies—the situation is not peculiar to stockholders’ suits. _ 
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between the plaintiff and the corporation simply on a showing of subsequent 
transfer of the stock. Such an ironclad safeguard seems unnecessary, since the 
plaintiff must aver in his complaint, verified by oath, that the action is not col- 
lusive to confer jurisdiction on a court of the United States,° and must show 
his demands on the corporation.” Thus the court can ascertain whether or not 
there is collusion and will dismiss the complaint if there is."** 

Moreover, it would seem that if the rule is really jurisdictional, dismissal 
should be without prejudice, or, if the suit had been removed from a state 
court, it should be remanded. But in at least one case the Supreme Court has 
held that it was proper to dismiss the suit rather than remand it to the state 
court, saying that the plaintiff’s failure to comply with the rule did not deprive 
the federal court of jurisdiction.”* Though the point has never been decided, it 
seems that the dismissal, being for want of equity rather than want of juris- 
diction, was res judicata."3° But the fact that the rule has in some instances not 
been applied to cases coming before the federal courts on a federal question 
does indicate that the rule is to protect the diversity jurisdiction, collusion to 
obtain diversity of citizenship being irrelevant if there are other grounds of 
federal jurisdiction.*# 

1% Rule 23(b)(2). 

97 Rule 23(b)(3). A stockholder must, of course, exhaust every remedy within the corpora- 
tion before bringing a derivative suit. Quincy v. Steel, 120 U.S. 241 (1887); Long v. Stites, 
88 F. (2d) 554 (C.C.A. 6th 1937), cert. den. 301 U.S. 706 (1937); 2 Moore, Federal Practice 
§ 23.05, at 2265 et seq. (1938). 

128 36 Stat. 1098 (1911), 28 U.S.C.A. § 80 (1927). 

99 Venner v. Great Northern R. Co., 209 U.S. 24 (1908). Cf. Cates v. Allen, 149 U.S. 451 
(1893) (where federal court of equity could not entertain claim for money joined with claim 
to set aside fraudulent conveyance, suit remanded to state court, in which such a proceeding in 
equity was allowed). 

13° Cf. Oceanic Steam Navigation Co., Ltd. v. Compania Transatlantica Espafiola, 134 N.Y. 
461, 31 N.E. 987 (1892) (same effect to be given to judgment in federal court as to judgment in 
state court, though plaintiff would not have recovered in state court); Crescent City Live Stock 
Co. v. Butchers’ Union Slaughterhouse Co., 120 U.S. 141 (1887) (disregard of federal judgment 
in state court presents federal question). In Venner’s later derivative suit against the Great 
Northern and James J. Hill, Venner v. Great Northern R. Co., 117 Minn. 447, 136 N.W. 271 
(1912), Venner made no claims for the wrongs alleged in the previous federal suit. Possibly, 
however, the statute of limitations had run, or a settlement of the previous claims had been 
made. See 2 Moore, Federal Practice § 22.05, at 2251 n. 12 (1938), and Sears, The New Place 
of the Stockholder 199 (1929), for a characterization of Venner as a well-known strike-suitor. 
This, however, far from being collusion, is champerty, a matter of substantive public policy. 

131 Hand v. Kansas CitySouthern R.Co., 55 F. (2d) 712 (D.C.N.Y. 1931); Lindsley v. Natural 
Carbonic Gas Co., 162 Fed. 954 (C.C.N.Y. 1908), demurrer sustained 170 Fed. 1023 (C.C.N.Y. 
1909), aff’d 220 U.S. 61 (1911) (in this case the directors were actually sympathetic with the 
plaintiff). Contra: Whittemore v. Amoskeag Nat’l Bank, 26 Fed. 819 (C.C.N.H. 1885), rev'd 
on other grounds 134 U.S. 527 (1890). It seems that this treatment is peculiar to the Southern 
District of New York. See Jacobson v. General Motors Corp., 22 F. Supp. 255, 258 (N.Y. 1938). 

1# Even though there is a federal question to support federal jurisdiction, there might still 
be collusion to obtain equity jurisdiction. In the cases cited hote 131 supra, however, the claims 
asserted were all equitable, so this additional complication did not arise. 
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The fact that several states have adopted the rule“ indicates that it does 
not depend entirely on the protection of federal jurisdiction, or even of equity 
jurisdiction, since the states are not bound by the Seventh Amendment. One 
decision was clearly based on a policy against champerty;'*4 another decision 
stated that the rule had nothing to do with the peculiarities of federal jurisdic- 
tion.*35 

Since the Erie case, lower federal courts have followed the rule, though with 
some doubt, despite conflict with local decisions,'** except in a case where juris- 
diction was based on a federal question.'3? One court, however, was in great 
doubt about the matter.'#* This court felt that the Erie decision makes local 
decisions as well as local statutes affecting the substantive rights of suitors ap- 
plicable in a federal court of equity; but because the requirement was embodied 
in a rule promulgated by the Supreme Court, it held that it was not for a dis- 
trict court to put it aside."3® 


THE FEDERAL FIELD 


The Erie rule covers only those cases where formerly the federal courts, un- 
der the Swift v. Tyson doctrine, used their own judgment on matters of so-called 
general law; in cases where the Constitution and laws of the United States ap- 
ply, state law controls only in so far as the federal law leaves room for it. Nor 
need one point to an express provision in a federal statute in order to prevent 
the application of state law. In a limited group of cases, the mere fact that 
there has been some federal regulation of the matter is said to have brought the 


133 Note 118 supra. See, for example, Home Fire Ins. Co. v. Barber, 67 Neb. 644, 93 N.W. 
1024 (1903) (no right in plaintiff); Boldenweck v. Bullis, 40 Colo. 253, 90 Pac. 634 (1907) 
(champerty); Neff v. Gas & Electric Shop, 232 Ky. 66, 22 S.W. (2d) 265 (1929) (no right in 

#4 Boldenweck v. Bullis, 40 Colo. 253, 90 Pac. 634 (1907). Cf. Dimpfell v. Ohio & Missis- 
sippi R. Co., 110 U.S. 209, 210 (1884). 


135 Home Fire Ins. Co. v. Barber, 67 Neb. 644, 93 N.W. 1024 (1903); cf. Lissauer v. Bertles, 
37 F. Supp. 881 (N.Y. 1940); se@ Illinois Central R. Co. v. Adams, 180 U.S. 28, 34 (1901): 
“.... the defence set up under the Ninety-fourth rule does not raise a question of jurisdiction, 
but of the authority of the plaintiff to maintain this bill.” 


136 Piccard v. Sperry Corp., 36 F. Supp. 1006 (N.Y. 1941), aff'd 120 F. (2d) 328 (C.C.A. ad 
1941); Lissauer v. Bertles, 37 F. Supp. 881 (N.Y. 1940); Robbins v. Sperry Corp., 1 Fed. Rules 
Dec. 220 (N.Y. 1940); Bachrach v. General Investment Corp., 29 F. Supp. 966 (N.Y. 1939); 
Summers v. Hearst, 23 F. Supp. 986 (N.Y. 1938). 


137 Jablow v. Agnew, 30 F. Supp. 718 (N.Y. 1940). The court recognized an “apparent 
anomaly” between the treatment of a case removed on grounds of a federal question and the 
treatment of a case removed on grounds of diversity. The anomaly is more clearly put in 
Jacobson v. General Motors Corp., 22 F. Supp. 255, 258 (N.Y. 1938). 


+38 Summers v. Hearst, 23 F. Supp. 986 (N.Y. 1938); cf. Gallup v. Caldwell, 120 F. (2d) 90 
(C.C.A. 3d 1941). 


39 For discussion of those Federal Rules with substantive aspects, see Developments in 
the Doctrine of Erie Railroad Co. v. Tompkins. I, 9 Univ. Chi. L. Rev. 113, 121-27 (1941). 
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matter within the “federal field,” thus preventing the application of state law.'4* 
This federal field doctrine in no way detracts from the validity of the proposi- 
tion that under the Erie case the federal court should reach the same result as 
would the local state court, since the state courts must also apply the federal 
law in the federal field. The doctrine does, however, present a possibility of 
cutting down the effect of the Erie case. 

It is not likely that the doctrine will be used to restrict the effect of the Erie 
case to any great extent, however. In only two types of cases—those dealing 
with transactions of interstate railroad carriers and of interstate telegraph com- 
panies—has it received any general application. Even in these situations, it has 
been applied only to those aspects of the business fairly close to the federal 
regulation. Thus, under the doctrine, state law nullifying the limitation of lia- 
bility in bills of lading,’** on free passes, or on telegraph messages'** has been 
refused effect. Likewise, what constitutes compensable harm for failure or mis- 
take in delivering an interstate message**s or shipment,“ and the privilege of a 
telegraph company in sending a libelous interstate message,'‘’” are matters with- 


14° E.g., O’Brien v. Western Union Tel. Co., 113 F. (2d) 539 (C.C.A. 1st 1940); Vaigneur v. 
Western Union Tel. Co., 34 F. Supp. 92 (Tenn. 1940), noted in 41 Col. L. Rev. 125 (1941); 
Moore v. Illinois Central R. Co., 112 F. (2d) 959 (C.C.A. sth 1940), noted in 8 Univ. Chi. L. 
Rev. 143 (1940), rev’d on other grounds 312 U.S. 630 (1941) (semble); see The Applicability 
of Federal Rules of Decision in State Courts in Suits for Injuries to Interstate Rail Passengers, 
30 Ill. L. Rev. 373 (1935). 


«4t Central Vermont R. Co. v. White, 238 U.S. 507 (1915) (in action under Federal Employ- 
er’s Liability Act, 35 Stat. 65 (1909), 45 U.S.C.A. § 51 (1928), state court must apply federal 
rule as to burden of proof even though that rule is nowhere mentioned in the statute); Western 
Union Tel. Co. v. Boegli, 251 U.S. 315 (1920). 

14 Southeastern Express Co. v. Pastime Amusement Co., 299 U.S. 28 (1936); Adams Ex- 
press Co. v. Croninger, 226 U.S. 491 (1913); cf. Chesapeake & Ohio R. Co. v. Martin, 283 U.S. 
209 (1931) (limitation of time within which claim must be made). The federal statute occupy- 
ing the field is the Carmack Amendment, 34 Stat. 593 (1907) as amended, 49 U.S.C.A. § 20(11) 
(1929), governing liability on bills of lading in interstate shipments. 

43 Kansas City Southern R. Co. v. Van Zant, 260 U.S. 459 (1923). The Hepburn Act, 34 
Stat. 584 (1907), 49 U.S.C.A. § 1(7) (1929), designates the classes of persons who may receive 
free passes, but makes no provision as to the liability of the railroad to them. 

144 Postal Telegraph-Cable Co. v. Warren-Godwin Lumber Co., 251 U.S. 27 (1919). The 
field was occupied by the 1910 amendment to the Interstate Commerce Act, 36 Stat. 544 
(1911), 49 U.S.C.A. § 1 (1929), extending the act to telegraph companies; classification of mes- 
sages was there provided for, but limitation of liability was not mentioned. 

148 Western Union Tel. Co. v. Boegli, 251 U.S. 315 (1920) (state statute fixing penalty for 
failure to deliver telegram promptly may not be applied by state court in a case involving an 
interstate telegram); Western Union Tel. Co. v. Speight, 254 U.S. 17 (1920) (state court may 
not allow damages for mental anguish for failure to transmit interstate telegram accurately). 

«4 Southern Express Co. v. Byers, 240 U.S. 612 (1915) (state court may not award damages 
for mental anguish for failure to deliver promptly, especially in view of limitation of liability 
in bill of lading). 

141 O’Brien v. Western Union Tel. Co., 113 F. (2d) 539 (C.C.A. 1st 1940). The court de- 
duced the privilege from § 202(a) of the Federal Communications Act of 1934, 48 Stat. 1070 
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in the federal field. But matters having to do, not with the way in which inter- 
state railroads or telegraph companies conduct their business, but rather with 
their liability for injuries due to negligence of their servants, are governed by 
state law. Thus questions relating to the liability of a railroad for personal in- 
jury due to its negligence,'** or of a telegraph company for an assault by its 
special agent,’4® are governed by state law. 

Moreover, the Supreme Court’s way of dealing with the doctrine in the re- 
cent case of Moore v. Illinois Central R. Co.'S* perhaps indicates that the whole 
doctrine is in disfavor. In that case, the circuit court of appeals held that wheth- 
er the rights of a railway laborer were governed by the union’s written contract 
with the company or by the laborer’s oral contract with the company was a 
federal field matter, and that the oral contract, with the shorter statute of limi- 
tations, was controlling.’** The Court, in reversing the decision, made no men- 
tion of the federal field doctrine, but simply held that, since the state statute of 
limitations was in any event controlling, the state court’s application of that 
statute in the same case must control.” At any rate, the failure of the Court 
even to mention the federal field doctrine may indicate that the question is still 
open. 

From other points of view, however, there are indications that the doctrine 
may be given a more extended application. There are certainly other federal 
statutes, such as the Civil Aeronautics Act'* and the Motor Carriers Act,"54 by 






(1934), 47 U.S.C.A. § 202(a) (Supp. 1941), providing that no common carrier shall make un- 
reasonable discriminations, and §§ 206 and 207, providing for liability in case of violation. 
148 Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). 


49 Pacific Tel. & Tel. Co. v. White, 104 F. (2d) 923 (C.C.A. oth 1939). The court held that 
the company was liable for punitive damages, though there was no express authorization or 
ratification of the servants’ acts, with no mention of whether there was any federal statute 
affecting the question. But cf. Western Union Tel. Co. v. Aldridge, 66 F. (ad) 26 (C.C.A. oth 
1933), in which the court held, on the grounds both of “general law” and the federal field, that, 
irrespective of state law, punitive damages could not be awarded for disclosure of the contents 
of a telegram by an employee, in the absence of authorization or ratification. See 89 A.L.R. 356 
(1934), annotating telegraph company’s liability for punitive damages; federal field not con- 
sidered. 


18° 312 U.S. 630 (1941). 


15" Tllinois Central R. Co. v. Moore, 112 F. (2d) 959 (C.C.A. sth 1940). The Railway Labor 
Act, 44 Stat. 577 (1927) as amended, 45 U.S.C.A. § 152 (Supp. 1941), providing for collective 
agreements, was held to have occupied the field. 


*82:On a previous appeal to the Supreme Court of Mississippi before the case was removed 
to the federal court on amended pleadings, that court had held that the longer statute of limi- 
tations applied, the suit being based on the written contract. Since this decision was one of 
reversal and remand, and not a final adjudication, the federal court was not bound by it as the 
law of the case. Wichita Royalty Co. v. City Nat’l Bank, 306 U.S. 103 (1939). 


"83 52 Stat. 973 (1938), 49 U.S.C.A. § 401 (Supp. 1941). 


154 49 Stat. 543 (1936), 49 U.S.C.A. § 301 (Supp. 1941). Of course there are many other 
federal regulations which could be likewise extended, but these acts are mentioned as being 
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which Congress appears to have taken over the fields affected by the acts to 
much the same extent as it has done through its legislation regarding railroads 
and telegraph companies. Moreover, there is some tendency toward considering 
matters relating to contracts with the Federal Government as being in the feder- 
al field, even though not specifically covered by legislation***\—a matter which 
could become of considerable importance in view of the rapidly increasing num- 
ber of Federal Government contracts. Finally, in Jackson County v. United 
States a suit to recover taxes illegally collected from an Indian ward of the 
Government, the Court held that the state law did not control as to the right 
to recover interest prior to judgment on the taxes withheld.*s? Since the Indian 
was immune from taxation by virtue of the treaty with her tribe,"5* the matter 
was held to be “ultimately attributable to the Constitution, treaties, or statutes 
of the United States.’ 


most like those which have been the basis of the previous federal field cases. However, the 
Court has recently indicated that even these statutes will not be broadly construed so as to 
exclude state law. In Maurer v. Hamilton, 309 U.S. 598, 614 (1940), holding that a state statute 
regulating an interstate motor carrier was not superseded by regulations of the Interstate 
Commerce Commission, the Court said, “Congressional intention to displace local laws in the 
exercise of the commerce power is not, in general, to be inferred unless clearly indicated This 
is especially the case when public safety and health are concerned.” Cf. Townsend v. Yeomans, 
301 U.S. 441 (1937) (Tobacco Inspection Act does not exclude state statute fixing charges for 
handling and selling tobacco). While these cases involve state regulatory statutes, it is to be 
expected that under the Erie decision the same treatment will be accorded state decisions ac- 
complishing similar objectives. 

185 Royal Indemnity Co. v. United States, 313 U.S. 289 (1941) (state law does not control 
as to the award of interest as damages for “delayed payment of a contractual obligation to the 
United States”); Byron Jackson Co. v. United States, 35 F. Supp. 665 (Cal. 1940) (state law 
invalidating liquidated damages clause does not apply in suit against United States under the 
Tucker Act), noted in 54 Harv. L. Rev. 1070 (1941); see Kolker v. United States, 40 F. Supp. 
972, 973 (Md. 1941). Contra: United States v. Brookridge Farm, 111 F. (2d) 461 (C.C.A. 
roth 1940) (whether government hospital had broken contract to buy milk and effect of sec- 
ond contract, governed by state law); Keifer & Keifer v. RFC, 97 F. (2d) 812 (C.C.A. 8th 
1938), rev’d on other grounds 306 U.S. 381 (1939) (state law that bailee cannot-exempt himself 
from liability for negligence must be applied, though bailee is government corporation); cf. 
Carr v. United States, 28 F. Supp. 236 (Ky. 1939) (state law that loss of farm profits is too 
speculative an element of damages controls in suit against government to recover damages for 
land taken). 

#86 308 U.S. 343 (1939). 

187 However, in both this case and in Royal Indemnity Co. v. United States, 313 U.S. 289 
(1941), note 153 supra, the same rule as that followed by the local court was in fact applied. 
But cf. Deitrick v. Greaney, 309 U.S. 190, 200 (1940) (state law immaterial when illegality of 
note is a “legal consequence” of federal statute). 

188 12 Stat. 1191 (1863). 


«89 There is also the possibility of applying the federal field doctrine even where there is 
no legislation at all, simply because a matter is one on which Congress might legislate under 
the Constitution. See Biklé, The Silence of Congress, 41 Harv. L. Rev. 200 (1927). The 
present Court’s approach to questions involving the applicability of state statutes in which 
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SOURCES OF STATE LAW 


Where there is a direct holding on the point by the state court of last resort, 
the federal court, of course, has no problem in reaching the same result as would 
have been reached by the state court. In the absence of such a holding, how- 
ever, the result which would probably be reached by the state court is not so 
clear. Nevertheless, “state law,” for this purpose, is not limited to that found 
in direct holdings. The Supreme Court has held that, in cases “balanced with 
doubt,” a federal court must follow a considered ¢ .ctum of the highest court of 
the state."* This course has been followed by the lower federal courts, both in 
accepting dicta of the state court'* and in drawing inferences from state de- 
cisions not directly in point." 

Where the only decisions are those of intermediate appellate courts of the 
state, not binding on the state supreme court or on other intermediate appellate 
courts, even less indication of the probable result of the litigation in a state 


Congress might have legislated does not indicate, however, that this will be made the basis 
of any general doctrine. Compare Just v. Chambers, 312 U.S. 383 (1941), same case in lower 
court, The Friendship II, 113 F. (2d) ros (C.C.A. sth 1940), noted in 40 Col. L. Rev. 1434 
(1940) (state statute creating survival of tort liability of decedent applied in an action in 
admiralty), with Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917) (emphasizing the need 
for uniformity of law in admiralty). See also Graves v. New York ex rel. O’Keefe, 306 U.S. 
466 (1939) (employee of federal agency has no implied immunity from state income tax). 


x0 There is always the possibility, however, that the state court might overrule its previous 
direct holdings. The federal court must consider this possibility, but it must follow closely the 
indications given by the state court. Wichita Royalty Co. v. City Nat’l Bank, 306 U.S. 103 
(1939); Moore v. Illinois Central R. Co., 312 U.S. 630 (1941); cf. Vandenbark v. Owens-Illinois 
Glass Co., 311 U.S. 538 (1941), note 186 infra. 


16 Hawks v. Hamill, 288 U.S. 52 (1933). 


*@ Tn re Pointer Brewing Co., 105 F. (2d) 478 (C.C.A. 8th 1939). But see New England 
Mutual Life Ins. Co. v. Mitchell, 118 F. (2d) 414, 419 (C.C.A. 4th 1941). In Transbel In- 
vestment Co. v. Roth, 36 F. Supp. 396 (N.Y. 1940), the court went so far as to follow a dictum 
which had been repeated for a hundred years, but distinguished by the state court in every 
case in which the question seemed to be presented. 


63 Ringling Bros.-Barnum & Bailey, Inc. v. Olvera, 119 F. (2d) 584 (C.C.A. oth 1941); 
Crab Orchard Improvement Co. v. Chesapeake & Ohio R. Co., 115 F. (2d) 277 (C.C.A. 4th 
1940), cert. den. 312 U.S. 702 (1941); American Life Ins. Co. v. Hutcheson, 109 F. (2d) 424 
(C.C.A. 6th 1940), cert. den. 310 U.S. 625 (1940); Jensen v. Canadian Indemnity Co., 98 F. 
(2d) 469 (C.C.A. oth 1938), cert. den. 307 U.S. 622 (1939) (the court, sitting in California, 
consulted a Massachusetts case which had been cited with approval by the California court). 
In American Nat’! Ins. Co. v. Belch, roo F. (2d) 48 (C.C.A. 4th 1938), the court was convinced 
by another Virginia decision called to its attention on rehearing that the Virginia court fol- 
lowed a theory of interpretation of the phrase “accidental death” different from that adopted 
by the Supreme Court, and so reversed itself on the rehearing. See also Yoder v. Nu-Enamel 
Corp., 117 F. (2d) 488, 489 (C.C.A. 8th 1941): “Any convincing manifestation of local law, 
having a clear root in judicial conscience and responsibility, whether resting in direct expres- 
sion or obvious implication and inference, should accordingly be given appropriate heed.” 
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court is given.* Furthermore, a federal court might feel unduly subordinated 
if compelled to follow such decisions. Nevertheless, they are an indication of 
the state law on the subject, and the Supreme Court has recently held that they 
must be followed." It has even been intimated that the decision of a nisi prius 
court might control; and in Fidelity Union Trust Co. v. Field two decisions 
of the New Jersey Court of Chancery, a court of first instance, were held con- 
trolling. However, the New Jersey Court of Chancery has state-wide jurisdic- 
tion and is generally of greater importance than an ordinary nisi prius court." 

If there are no applicable or clear state decisions, or if the parties do not con- 
tend for state law and there is no indication of state law to the contrary," many 
federal courts have felt free to follow federal and-general decisions, or to use 
their own judgment.'”® Academically, of course, in such a situation the surest 
way of finding what result the state court would reach would be to send the 
case over to the state court; strange as it may seem, that device has actually 
been employed. In Thompson v. Magnolia Petroleum Co.,'" a bankruptcy pro- 
ceeding, the question arose as to whether the trustee had the fee simple title to 
certain oil lands. The Supreme Court held that, since there was no clear state 
decision on the point, the trustee should institute suit in the Illinois state court 


4 Irving Nat’] Bank v. Law, 9 F. (2d) 536, 537 (C.C.A. 2d 1925), rev'd on other grounds 
10 F. (ad) 721 (C.C.A. 2d 1926). 

6s West v. American Tel. & Tel. Co., 311 U.S. 223 (1940); Six Companies v. Joint Highway 
District, 311 U.S. 180 (1940); Stoner v. New York Life Ins. Co., 311 U.S. 464 (1940); cf. Blair 
v. Com’r, 300 U.S. 5 (1937); Erie R. Co. v. Hilt, 247 U.S. 97 (1918). 


* Ruhlin v. New York Life Ins. Co., 304 U.S. 202, 207-8 (1938). But see Jennings & Co. v. 
Maestri, 97 F. (2d) 679, 682 (C.C.A. sth 1938); Buder v. New York Trust Co., 107 F. (2d) 705 
(C.C.A. 2d 1939), cert. den. 309 U.S. 677 (1940). 

167 311 U.S. 169 (1940). 

68 In re Appointment of Vice Chancellors, 105 N.J. Eq. 759, 148 Atl. 570 (1930); Penn- 
sylvania R. Co. v. Nat’l Docks R. Co., 54 N.J. Eq. 647, 35 Atl. 433, (1896). 

169 See Kellogg Co. v. Nat’l Biscuit Co., 305 U.S. 111, 113 n. 1 (1938): “Most of the issues 
in the case involve questions of common law, and hence are within the scope of Erie R. Co. v. 
Tompkins, 304 U.S. 64 (1938). But no claim has been made that the local law is any different 
from the general law on the subject, and both parties have relied almost entirely on federal 
precedents.” 

*7° Sidis v. F-R Publishing Corp., 113 F. (ad) 806 (C.C.A. ad 1940), cert. den. 311 U.S. 711 
(1940); De Long v. Jefferson Standard Life Ins. Co., 109 F. (2d) 585 (C.C.A. sth 1940), cert. 
den. 310 U.S. 635 (1940); Aetna Life Ins. Co. v. Young, 103 F. (2d) 839 (C.C.A. 3d 1939); 
Malloy v. New York Life Ins. Co., 103 F. (2d) 439 (C.C.A. 1st 1939), cert. den. 308 U.S. 572 
(1939); Paddleford v. Fidelity & Casualty Co., 100 F. (2d) 606 (C.C.A. 7th 1938), cert. den, 
306 U.S. 664 (1939); Hagan & Cushing Co. v. Washington Water Power Co., 99 F. (ad) 614 
(C.C.A. oth 1938); Travelers Indemnity Co. v. Plymouth Box & Panel Co., 99 F. (2d) 218 
(C.C.A. 4th 1938); Toomey v. Toomey, 98 F. (2d) 736 (C.C.A. 7th 1938); Fireman’s Fund 
Indemnity Co. v. Kennedy, 97 F. (2d) 882 (C.C.A. oth 1938). 

#7 309 U.S. 478 (1940), noted in 7 Univ. Chi. L. Rev. 727 (1940). See also The Pullman 
Case: A Limitation on the Business of the Federal Courts, 54 Harv. L. Rev. 1379, 1388 (1941). 
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to determine the point.'” Since then, the federal courts, without mention of the 
Magnolia case, have continued to search for state law in dicta,’ in inferences 
from other decisions,’”4 and in lower state court cases,'’5 and in the absence of 
state court decisions have followed federal decisions or their own judgment.'” 
The Supreme Court has recently indicated, however, that the Magnolia deci- 
sion has not been forgotten.'77 


One instance which might prove an exception to the general rule that a fed- 
eral court should reach the same result as a state court would have reached may 
arise in cases concerning the effect to be given state decisions overruling pre- 
vious decisions. In Gelpcke v. Dubuque,'” decided eighty years ago, it was held 


*” Some of the difficulties of such a proceeding are illustrated by Ohio Oil Co. v. Thompson, 
120 F. (2d) 831 (C.C.A. 8th 1941). The question arose as to whether the state court should also 
consider counterclaims of the oil company against the trustee. On petition of the trustee, the 
federal district court prohibited the oil companies from bringing such counterclaims in the state 
proceedings; the circuit court of appeals held that only the Supreme Court has jurisdiction to 
review the district court’s construction of the Supreme Court’s mandate. 

*13 Transbel Investment Co. v. Roth, 36 F. Supp. 396 (N.Y. 1940). 

4 Ringling Bros.-Barnum & Bailey, Inc. v. Olvera, 119 F. (2d) 584 (C.C.A. oth 1941); 
Crab Orchard Improvement Co. v. Chesapeake & Ohio R. Co., 115 F. (2d) 277 (C.C.A. 4th 
1940), cert. den. 312 U.S. 702 (1941); see Yoder v. Nu-Enamel Corp., 117 F. (2d) 488, 489 
(C.C.A. 8th 1941), quoted note 163 supra. 

115 Cases cited notes 165, 167 supra. 


+ Carter Oil Co. v. Welker, 112 F. (2d) 299 (C.C.A. 7th 1939), rehearing den. June 19, 
1940 (three months after the Magnolia decision), cert. granted 311 U.S. 633 (1940) (closely 
resembles the Magnolia case, except that the administration of the bankruptcy jurisdiction was 
involved in the latter case; see note 177 infra); Gallup v. Caldwell, 120 F. (2d) go (C.C.A. 
3d 1941); Sidis v. F-R Publishing Corp., 113 F. (2d) 806 (C.C.A. 2d 1940), cert. den. 311 U.S. 
711 (1940). 

17 Railroad Com’n v. Pullman Co., 312 U.S. 496 (1941) (where no decision of state court 
indicating whether action of state commission was within its statutory power, case must be 
sent to the state court for determination of that point, before Supreme Court will consider the 
constitutionality of the action of the commission). See The Pullman Case: A Limitation on 
the Business of the Federal Courts, 54 Harv. L. Rev. 1379 (1941). The Pullman case has since 
been followed in Green v. Phillips Petroleum Co., 119 F. (2d) 466 (C.C.A. 8th 1941), cert. den. 
62 S.Ct. 72 (1941). 

It may be significant that in both the Magnolia and the Pullman cases federal courts of 
special powers were involved; in the Magnolia case the bankruptcy court retained control 
through the trustee and his possession of the property, while in the Pullman case the court 
alluded to the discretionary powers of a court of equity. The doctrine of forum non conveniens, 
however, might serve much the same purpose in a federal court of law. See The Pullman Case: 
A Limitation on the Business of the Federal Courts, 54 Harv. L. Rev. 1379, 1389 (1941). It 
may also be significant that both cases involved peculiarly local problems, one a question of 
real property law, the other the statutory powers of a state regulatory commission. Cf. Gilchrist 
v. Interborough Rapid Transit Co., 279 U.S. 159 (1929), commented on in Frankfurter and 
Landis, The Business of the Supreme Court at October Term, 1928, 43 Harv. L. Rev. 33, 61 
(1929). 

8 y Wall. (U.S.) 175 (1863). 
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that such decisions should not be applied to cases in which contracts had been 
entered into or property rights acquired in reliance on the law as established by 
the preceding decisions.'”? The doctrine was later extended to apply to cases in 
which, at the time the “rights of the parties accrued,”’ the law of the state on the 
point in question was not settled, though prior to suit in the federal court an 
otherwise applicable state decision had been handed down.’** 

There seems, however, to be little vitality left in the doctrine of the Gelpcke 
case. The Supreme Court, being unwilling to say that the Constitution pre- 
vented state courts from applying their overruling decisions retroactively, 
could not on appeal from the state courts compel them to follow the federal 
rule, and serious conflicts developed.** In recent decisions there has been a 
tendency to forget the doctrine. 

In Marine Bank v. Kalt-Zimmers Co.,*3 a decision by the Wisconsin court 
construing the Uniform Negotiable Instruments Act adopted by that state was 
held to control the case, although the Wisconsin decision was made after the 
pledge in question and was probably in conflict with the weight of authority. 
Likewise, the Court has held that state decisions interpreting other state statutes 
in what seems to have been an entirely unexpected manner after action by the 
parties to the case at hand must be given effect by federal courts."*s And it has 


179 See Thayer, The Case of Gelpcke v. Dubuque, 4 Harv. L. Rev. 311 (1891); Rand, Swift». 
Tyson versus Gelpcke v. Dubuque, 8 Harv. L. Rev. 328 (1895); How Far Do State Decisions 
Determine “Local Law” for the Federal Courts?, 40 Harv. L. Rev. 310 (1926). In McClure v. 
Owen, 26 Iowa 243, 250-53 (1868), the series of Iowa decisions leading up to the Gelpcke case 
is reviewed, and suspicious circumstances are hinted at in connection with the original decision 
the overruling of which by the Iowa court resulted in the conflict over the Gelpcke case. 

80 Kuhn v. Fairmont Coal Co., 215 U.S. 349 (1910); Great Southern Fire Proof Hotel Co. v. 
Jones, 193 U.S. 532 (1904). 

181 Railroad Co. v. McClure, 10 Wall. (U.S.) 511 (1870); Tidal Oil Co. v. Flanagan, 263 U.S. 
444 (1924); cf. Great Northern R. Co. v. Sunburst Oi] & Refining Co., 287 U.S. 358 (1932) 
(state court’s action in applying previous decisions to present case, but stating that for the fu- 
ture they were overruled, held constitutional). 


*% Local officials found themselves subject to directly contradictory state court injunc- 
tions and federal court mandamus. Riggs v. Johnson County, 6 Wall. (U.S.) 166 (1867); 
Butz v. Muscatine, 8 Wall. (U.S.) 575 (1869). Moreover, bitter feelings arose between state 
and federal courts over this conflict. Gelpcke v. Dubuque, 1 Wall. (U.S.) 175, 206 (1863): “We 
shall never immolate truth, justice, and the law, because a State tribunal has erected the altar 
and decreed the sacrifice.” Ex parte Holman, 28 Iowa 88, 168 (1869): “Woe is the day when 
one court will aid, nay originate an attack on the integrity and public virtue of another 
court ” 


*83 293 U.S. 357 (1934). 

184 Marine Bank v. Kalt-Zimmers Co., 70 F. (2d) 815 (C.C.A. 7th 1934) (same case in the 
lower court). In reversing the decision, the Supreme Court did not disagree with this conclu- 
sion of the lower court. 

*85 Fidelity Union Trust Co. v. Field, 311 U.S. 169 (1940); Hawks v. Hamill, 288 U.S. 52 
(1933). 
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recently been held that if, after a federal district court has decided a case in ac- 
cordance with a long line of decisions of the state court, the state court over- 
rules its previous decisions while the federal case is pending on appeal, the new 
state decision must be followed by the appellate court." In these cases, it is 
true, the circumstances were not such that the objection against retroactivity 
was so strong as it was in Gelpcke v. Dubuque; nevertheless, they do indicate a 
trend away from the doctrine of the Gelpcke case. It has been suggested that, 
under the Erie case, the question as to how an overruling decision should be ap- 
plied in a later case is itself a matter of substantive law,'*’ as to which the state 
law should control."** 


8% Vandenbark v. Owens-Illinois Glass Co., 311 U.S. 538 (1941), same case in lower court 
noted in 50 Yale L. J. 315 (1940); City Co. of New York, Inc. v. Stern, 312 U.S. 666 (1941). 
These cases may be compared with the earlier case of Burgess v. Seligman, 107 U.S. 20 (1882) 
(Supreme Court not bound to reverse circuit court on the basis of a supervening decision of 
state court). 


87 See Long, A Warning Signal for Municipal Bondholders: Some Implications of Erie 
Railroad v. Tompkins, 37 Mich. L. Rev. 589 (1939), raising doubt as to the validity of Gelpcke 
v. Dubuque since Erie R. Co. v. Tompkins. 


+88 See Great Northern R. Co. v. Sunburst Oil & Refining Co., 287 U.S. 358 (1932), note 
181 supra, for a case in which the state court did not apply its overruling decision retroactively. 





RECENT CASES 


Administrative Law—Public Service Commission—Denial of Certificate of Con- 
venience and Necessity Not Res Judicata—{Utah].—An application by a truck com- 
pany for a certificate of convenience and necessity, a statutory prerequisite for 
operation as a common motor carrier,’ was granted by the Utah Public Service Com- 
mission in March, 1937. Upon rehearing in December, 1937, the certificate was in effect 
denied, and this denial was affirmed by the Utah Supreme Court in December, 1939. 
While the appeal was pending, the truck company applied for a certificate substantially 
like that originally sought, and in May, 1940, the commission granted this application. 
Several common carriers, chiefly railroads, which opposed the granting of a certificate 
to the truck company, appealed to the state supreme court on the ground, inter alia, 
that the commission’s prior denial of the certificate was res judicata in view of the fact 
that there had been no change in conditions. Held, that since the commission’s denial 
of a certificate involved no legal rights and hence no legal controversy, it was not an 
exercise of the judicial function and therefore was not res judicata in the absence of a 
change in conditions. Order affirmed, two justices dissenting. Mulcahy v. Public 
Service Com’ns 

In Cardinal Bus Lines v. Consolidated Coach Corp.,® the only other case directly in 
point, it was held that the denial of a certificate of convenience and necessity was an 
exercise of the judicial function and was therefore res judicata in the absence of a change 
in conditions.? The court there assumed that it was necessary to determine whether a 


* Utah L. (1935) c. 65, § 6. 
* Fuller-Toponce Truck Co. v. Public Service Com’n, 99 Utah 28, 96 P. (2d) 722 (1939). 
3 The provision of the Utah statute under which the court assumed jurisdiction states that 


the court’s review shall include a determination ‘‘whether the commission has regularly pur- 
sued its authority.” Utah Rev. Stat. Ann. (1933) § 76-6-16. 


4 Larson, J., who delivered the opinion of the court, assumed that there had been no change 
in conditions, and that the commission had exercised an executive function. Wolfe, J., con- 
curred in the finding that the commission had not exercised a judicial function and hence was 
not bound by res judicata, but dissented in part on the ground that there had been a change 
in conditions. In the dissenting opinion of Pratt, J., it was assumed that there had not been a 
change in conditions, but it was urged that the prior order should be binding even though 
it might not be res judicata. 

$117 P. (2d) 298 (Utah 1941). 

* 254 Ky. 586, 72 S.W. (2d) 7 (1934). 

7 Cf. G. & H. Motor Freight Lines, Inc. v. Railroad Com’n, 140 S.W. (2d) 946 (Tex. Civ. 
App. 1940). It has also been held that the denial of a license by a state licensing board cannot 
be reversed in the absence of a change in conditions. Little v. Board of Adjustment, 195 N.C. 
793, 143 S.E. 827 (1928); McGarry v. Walsh, 213 App. Div. 289, 210 N.Y. Supp. 286 (1925). Fora 
general discussion of the application of the doctrine of res judicata to administrative determina- 
tions, see Res Judicata in Administrative Law, 49 Yale L.J. 1a50 (1940); 27 Mich. L. Rev 
677 (1929), noting Woodworth v. Kales, 26 F. (2d) 178 (CIC.A. 6th 1928). 
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public service commission acted judicially. This assumption, likewise made in the in- 
stant case, that such a determination is necessary and sufficient,* clearly oversimplifies 
the problem.® 

Nevertheless, a broaderapproach, involving an analysis of the applicability of the doc- 
trine of res judicata, the effect of relevant statutes, and the practical consequences, does 
not require that the commission’s order in the instant case be binding. The doctrine of 
res judicata is ordinarily invoked in a second suit on a single cause of action arising out 
of a given fact situation, fixed in time, when a final judgment has already been entered. 
The underlying policy is to prevent relitigation of the same issues. In the instant case, 
however, the conditions to which one hearing had reference were distinct in point of 
time from those to which the other hearing referred, even though the two sets of condi- 
tions may have been similar in every other respect. Since a hearing would be necessary 
to establish that conditions had not changed, a prior order might be said to be res 
judicata only when the policy of the doctrine of res judicata could no longer be effective. 

One of the dissenting justices urged that the statutory provisions for appeal to the 
state supreme court would be meaningless if the commission could reverse itself with- 
out a change in conditions, since a favorable decision upon appeal would be of no value 
toa protestant.'® But this argument ignores the court’s power to determine on appeal 
whether the commission’s finding concerning public convenience and necessity is sup- 
ported by substantial evidence and to reverse the order if substantial evidence is lack- 
ing.* After a reversal the commission would be required to issue a contrary order, 
which would be final, in the absence of a change of conditions, not because of res judi- 
cata, but because the commission is precluded from reissuing its first order on the basis 


* The assumption that if would be necessary to make such a determination—that an ad- 
ministrative order could not be binding unless it were judicial—is questionable because of the 
possibility that relevant statutes may require a binding effect. Likewise, the assumption that 
such a determination would be sufficient—that if the administrative body were exercising a 
judicial function it would be obligatory to apply the doctrine of res judicata—also seems to be 
questionable. The fact that an administrative function may be considered analogous to the 
judicial function of a court for some purposes does not require that the judicial doctrine of res 
judicata be carried over into administrative procedure. Matthews v. State ex rel. St. Andrews 
Bay Transportation Co., 111 Fla. 587, 591, 149 So. 648, 649 (1933) (‘‘An order of the Railroad 
Commission . . . . while quasi-judicial in character, is not res adjudicata of another applica- 
tion of exactly the same nature subsequently filed.””); Rockwell Lime Co. v. Commerce Com’n, 
373 Ill. 309, 26 N.E. (2d) 99 (1940). 

* The court seems to have placed a disproportionate emphasis upon the question of whether 
the prior order was res judicata, in contrast to the question of whether the statute may have 
required that the prior order be binding. The court’s reliance upon the statute, in determining 
that the granting of a certificate was a matter of privilege and not of legal right, seems relevant 
only if it had already been assumed that the doctrine of res judicata would be applicable if the 
granting of a certificate were a matter of legal right. On the other hand, the court also suggest- 
ed that the absence of a statutory limit upon the number of times an application could be made, 
together with the commission’s rule that an application could not be renewed within one year, 
indicated that the commission did not intend that an order should be final. 

* Mulcahy v. Public Service Com’n, 117 P. (2d) 298, 310 (Utah 1941). 

™ Fuller-Toponce Truck Co. v. Public Service Com’n, 99 Utah 28, 96 P. (2d) 722 (1939); 
Los Angeles & S. L. R. Co. v. Public Utilities Com’n, 81 Utah 286, 17 P. (2d) 287 (1932); Salt 
Lake City v. Utah Light & Traction Co., 52 Utah 210, 173 Pac. 556 (1918). 
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of conditions which the court has already held not to constitute convenience and neces- 
sity. The effect of an affirmation by the court of an order of the commission is somewhat 
different. A distinction must be drawn between those situations in which there is sub- 
stantial evidence for either granting or denying a certificate and those in which there is 
substantial evidence only for granting, or only for denying, a certificate. The affirma- 
tion of the granting or denying of a certificate in the latter situation is final. But the 
affirmation of the granting or denying of a certificate in the former situation does not 
necessarily preclude the commission from subsequently reversing such an order. Con- 
sequently the statutory provisions for appeal to the state supreme court are not ren- 
dered meaningless, because the result objected to could arise only in the limited situa- 
tion in which there is substantial evidence for either granting or denying a certificate.” 
Nor does such a circumstance involve a violation of the rule of Hayburn’s Case 
that a court is without jurisdiction if its decision can be set aside by another branch of 
the government. The court’s holding that there is substantial evidence for the order is 
final insofar as the commission is concerned, even though the court itself may subse- 
quently find that there is also substantial evidence for a contrary order. 

To allow the commission to decide whether, in the absence of a change in conditions, 
it should be bound by its prior decisions seems to provide the flexibility necessary in 
the determination of public convenience and necessity. For instance, the commission, 
because of its intimate knowledge of the trends in transportation, might anticipate an 
increased need for carriers in the near future, even though the evidence of such a possi- 
bility would not constitute proof of a change in conditions. Under these circumstances 
the commission should be allowed to reverse its prior denial of a certificate.*4 It also 
seems more conducive to the development of administrative responsibility to provide 
an opportunity for correcting what in many instances is essentially an error in judg- 
ment. 


Bankruptcy—Provability and Priority of Back-Pay Award—([Federal].—The Na- 
tional Labor Relations Board found that the Hamilton Brown Shoe Company had 
engaged in unfair labor practices and ordered the reinstatement of discharged em- 
ployees with back pay. Following affirmance of the board’s order by the circuit court 
of appeals, the company was adjudicated a bankrupt. The board then asserted a claim 
for the back pay in the bankruptcy proceedings. The claim was disallowed by the 
referee on the ground that a back-pay order did not constitute a debt provable in 
bankruptcy. On appeal to the Circuit Court of Appeals for the Eighth Circuit from an 
order of the district court sustaining the position of the referee, held, that a back-pay 
award is a debt provable in bankruptcy which the National Labor Relations Board is 


12 In the instant case it was held that there was substantial evidence for granting a certifi- 
cate. Likewise, on appeal from the prior order, the court in 1939 held that there was substantial 
evidence for denying the major portion of the substantially similar certificate. Fuller-Toponce 
Truck Co. v. Public Service Com’n, 99 Utah 28, 37-38, 96 P. (2d) 722, 726 (1939). 

*3 2 Dall. (U.S.) *409 (1792). 


4 This consideration would seem to outweigh that of the undesirability of requiring common 
carriers opposing the granting of a certificate previously denied to incur the burden of resist- 
ing a second application in the absence of a change in conditions. The latter point was urged 
by Pratt, J., dissenting. Mulcahy v. Public Service Com’n,/117 P. (2d) 298, 310 (Utah 1941). 
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authorized to assert and which is entitled to priority as a wage claim. NLRB ». 
Killoren.* 

In disallowing the claim, the referee had ruled that a back-pay order may be en- 
forced only against a going concern.? He viewed the order as a punitive measure de- 
signed to induce the employer to cease unfair labor practices. The court of appeals, 
however, properly considered the back-pay order as a remedial device designed to 
afford some assurance to employees that they may be compensated for loss occasioned 
by their discharge for union activities.s The court further recognized the board as the 
proper party to file a claim based upon the back-pay order. The Supreme Court has 
said that the courts have no jurisdiction to enforce a board order at the suit of a private 
person or group of persons.‘ Although Judge Van Valkenburgh, dissenting in the in- 
stant case, took the view that any claims should be filed by the several employees, it 
has been assumed that individual employees could not sue on a back-pay order. Con- 
sequently, unless the power to file such claims falls within the general authority 
granted to the board to secure enforcement of its orders, it would appear that back- 
pay orders against bankrupts would be completely ineffectual. 

There are persuasive analogies in support of the holding that a back-pay order is 
provable as a claim arising from a “contract express or implied” within the meaning 
of Section 63a(4) of the Bankruptcy Act.6 The Supreme Court held in Brown ». 
O'Keefe? that the statutory liability of the holders of shares in national banks is 
“quasi-contractual,”’ a liability “upon an ‘implied contract,’ and so provable in bank- 

”8 A similar view has been taken of a statutory liability of corporate 
directors? and of the obligation to pay an income tax.'® These decisions seem to sup- 
port a general proposition that statutory obligations are provable, but doubt has arisen 
from two sources. In the first place, there are indications in the opinion in Brown ». 
O’Keefe that the court may have used the term “quasi-contractual” in the sense of an 
obligation “‘affixed by law to the contract of membership between shareholder and 
bank.” In the second place, a view recognizing all statutory obligations as provable 

* 122 F. (2d) 609 (C.C.A. 8th 1941), cert. den. 62 S. Ct. 412 (1941). 

*In the Matter of Hamilton Brown Shoe Co., 2 Labor Cases 418,650 (D.C. Mo. 1940). 


3 Republic Steel Corp. v. NLRB, 311 U.S. 7 (1941); see Phelps Dodge Corp. v. NLRB, 
313 U.S. 177, 197 (1941); Consolidated Edison Co. v. NLRB, 305 U.S. 197, 236 (1938). 

‘Amalgamated Utility Workers (CIO) v. Consolidated Edison Co., 309 U.S. 261 (1940) 
(application by union to invoke contempt process denied). 

5 NLRB v. Killoren, 122 F. (2d) 609, 614 (C.C.A. 8th 1941). 

® 30 Stat. 563 (1898), 11 U.S.C.A. § 103a(4) (Supp. 1941). 

7 300 U.S. 598 (1937). ® Thid., at 607. 

9In re Post, 12 F. (2d) 941 (D.C. N.Y. 1925), aff'd 12 F. (2d) 942 (C.C.A. 2d 1926); In re 
Brown, 164 Fed. 673 (C.C.A. oth 1908). 

* United States v. Bernstein, 16 F. (2d) 233 (C.C.A. 8th 1926). 

™ Brown v. O’Keefe, 300 U.S. 598, 607 (1937). Back-pay orders incidental to reinstatement, 
as in the instant case, might be similarly characterized. “Instatement” orders with back pay 
provide a more difficult problem under this theory, but it might be argued that, in the event of 
discrimination in hiring, the Wagner Act imposes an employer-employee relationship as well as 
public remedies for any breach of the terms of this relationship. Cf. Steamship Co. v. Joliffe, 2 


Wall. (U.S.) 450 (1864) (statutory liability to pay half-fees upon refusal to accept tender of 
pilot services held quasi-contractual). 
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would seem to cover awards under a workmen’s compensation act, yet these have been 
held not provable.” The ground relied upon for this result was that the liability arose 
from a “status” and was not a liability upon an implied contract. This view had been 
developed in support and alimony cases; there the question usually arises when a dis- 
charge is pleaded, and the courts have apparently been moved to hold the claim not 
provable in order that they might hold it not discharged." Even assuming that similar 
considerations might be urged in the case of workmen’s compensation and back-pay 
awards, continuation of the obligation would be of doubtful value in a field largely 
occupied by corporate obligors, which for all practical purposes cease to exist when 
bankruptcy occurs." 

The Bankruptcy Act, of course, makes no specific provision for the priority to be ac- 
corded claims based on back-pay orders, but, since the Wagner Act labels the orders 
“back pay” owing to “employees,” the court concluded that the claim should be 
given the same priority as claims for ordinary wages. Wage priority is limited to $600 
and covers only wages earned within three months of the filing of the petition in 
bankruptcy." The board had argued that the portion of the award not covered by 
wage priority should be given priority as a debt owing to the United States or, in the 
alternative, that the latter priority should be accorded to the whole claim. Debts 
owing to the United States are subject to no limitations as to time or amount. The 
court assumed that to assign back-pay orders a more advantageous priority than ordi- 
nary wage claims “‘would hardly tend to further industrial peace,” although stating in 
the same paragraph that the purpose of the order is “‘to leave an employee, as nearly as 
possible, in the same situation he would have occupied, if there had been no discrimina- 
tion against him.” The accomplishment of this purpose, however, would often be de- 
feated if the award is to have only the status of a wage claim. Ordinarily industrial 
wages are paid currently, and wage claims thus seldom exceed the amount which is 
granted priority. But since the machinery of the NLRB necessarily moves slowly, 
back-pay awards almost always cover a period much longer than three months. If the 
back-pay award is given the limited wage priority, the employee is therefore not 
placed “‘in the same position he would have occupied if there had been no discrimina- 
tion against him.” 

Under the precedents the court might have held the claim entitled to priority as a 
debt due the United States. The cases seem to require only that such claims be filed 
in the name of the United States or an agency thereof. Thus the claim of a superin- 
tendent of an Indian reservation was treated as a debt owing to the United States even 
though it represented funds belonging to his Indian wards.*? Although back-pay 

™ Lane v. Industrial Com’r, 54 F. (2d) 338 (C.C.A. 2d 1931); see Bowen v. Hockley, 71 F. 
(2d) 781, 782 (C.C.A. 4th 1934). The Bankruptcy Act was subsequently amended to provide 
specifically for the proof of such claims. 48 Stat. 923 (1934), 11 U.S.C.A. § 03a (6) (Supp. 
1941). 

18 Wetmore v. Markoe, 196 U.S. 68 (1904); Audubon v. Shufeldt, 181 U.S. 575 (1901). 

4 See Glenn, Basic Considerations in Tort Claims in Bankruptcy and Reorganization, 18 
N.Y.U. L. Q. Rev. 367, 370 (1941). 

*S 52 Stat. 874 (1938), 11 U.S.C.A. § 104a(2) (Supp. 1941). 

*6 NLRB v. Killoren, 122 F. (2d) 609, 613 (1941). 

*7 Bramwell v. United States Fidelity & Guaranty Co., 269 U.S. 483 (1926); cf. United States 
Shipping Board Emergency Fleet Corp. v. Wood, 258 U.S/ 549 (1922), denying priority to the 
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claims, like the claim just referred to, do not affect government finances, the fact that 
they are collectible in the name of a government agency may indicate a sufficiently 
public nature to warrant such treatment. This is especially true when, as in the in- 
stant case, the policy of a federal act is thereby vindicated."* 

There are, however, two advantages in considering a back-pay order as creating a 
wage debt. In the first place, such claims are not discharged in bankruptcy,’ and, in 
the second place, they have priority over government claims.” In most cases these con- 
siderations would not compensate for the limitations of the wage priority, but they do 
suggest the inadequacy of judicial attempts to fit the back-pay order into the frame- 
work of the Bankruptcy Act. If the decision in the instant case proves unsatisfactory, 
legislation still provides the obvious way to solve completely the perplexing problems 
of priority and discharge. 


Banks and Banking—Insolvency—Application of Statute of Limitations to Rights 
of Receiver against Depositor Secured by Ultra Vires Pledge—(Illinois].—To secure 
deposits of the defendant park district a bank pledged certain of its bonds to the de- 
fendant pledgee. When the bank became insolvent, the pledgee sold the bonds, kept 
proceeds equal to its deposits in the insolvent bank, and turned over the remainder to 
the auditor of public accounts. Under Illinois law the pledge of a bank’s assets to se- 
cure a depositor is ultra vires and illegal.: The receiver of the bank therefore brought 
suit for conversion; five years, the period of limitations for such actions,’ had elapsed 
since the date of the pledge but not since the sale. The receiver contended that, al- 
though the bank had no power to ratify the pledge, it did have power to consent to the 


taking of possession by the defendant pledgee, and that, no demand having been made, 
a cause of action for conversion did not arise until the sale of the bonds. Held, that 
possession by the defendant pledgee was wrongful and adverse to the rights of the bank 
from the outset and that the pledge gave rise to an immediate cause of action for the 


corporation. The Court said: “The Shipping Act contemplated a corporation in which private 
persons might be stockholders and which was to be formed like any business corporation 
under the laws of the District, with capacity to sue and be sued. The United States took all 
the stock, but that did not affect the legal position of the company.” Ibid., at 565. 


The Supreme Court has adopted the technique of determining whether the pur- 
pose of the statute under which the claim arises will be furthered by according priority 
as a debt due the United States. See Mellon v. Michigan Trust Co., 271 U.S. 236, 239-40 
(1926); United States v. Guaranty Trust Co., 280 U.S. 478, 485-86 (1930). Compare the re- 
stricted scope of these cases as applied in United States v. Emory, 62 S. Ct. 317 (1941) (Na- 
tional Housing Act does not defeat government priority for FHA claims). 


19 42 Stat. 354 (1922), amended by 52 Stat. 851 (1938), 11 U.S.C.A. § 35a(5) (Supp. 1941). 

* 3 Collier, Bankruptcy § 64.201, at 2083 (14th ed. 1941). 

? This rule is based on interpretations of Illinois banking statutes and banking provisions of 
the Illinois Constitution. People ex rel. Nelson v. Wiersema State Bank, 361 Ill. 75, 197 N.E. 


537 (1935); Marion v. Sneeden, 291 U.S. 262 (1934) (applying Illinois law); see Knass v. Madi- 
son & Kedzie State Bank, 354 Ill. 554, 188 N.E. 836 (1934). 


* Til. Rev. Stat. (1941) c. 83, § 16. 
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recovery of the bonds, which cause of action had become barred by the statute of limi- 
tations. Two judges dissented. O’Connell v. Chicago Park District. 

In People ex rel. Nelson v. Wiersema State Bank,‘ the Illinois Supreme Court held 
that the receiver of a pledgor bank could recover from an illegally-secured depositor 
pledged assets or the proceeds of the sale thereof. The instant case is the first in which 
this court has considered the application of the statute of limitations to such a situa- 
tion. Both the majority and the minority analyzed the problem as one of the law of 
conversion. This approach is hardly adequate in view of the Wiersema State Bank 
case, which recognized that the rule against the pledge of a bank’s assets to secure a de- 
positor rested on the strong public policy underlying the “many provisions of the Bank- 
ing Act which are designed to insure, in case of disaster, uniformity in the treatment of 
depositors and a ratable distribution of the assets.”’s 

Depositors are ordinarily afforded some protection by the rule that the bank and the 
secured depositor are charged with notice of the limits of the powers of the bank and 
the illegality of the transaction.‘ The present rule as to the statute of limitations, how- 
ever, deprives the depositors of effective protection inasmuch as the illegal pledge will 
usually not be discovered until a receiver is appointed.’ The problem is analogous to 
that of the right of the cestui que trust against one who has colluded in the trustee’s 
breach of trust. The cestui has the advantage of an independent cause of action which 
is not barred by the running of the statute against the trustee’s right to sue as a “re- 
pentant” trustee. The “practical necessity’’* requiring the cestui’s cause of action also 
applies in the case of the illegal pledge. Furthermore, the statute may be held to im- 
pose a fiduciary duty on the bank to refrain from such pledges. A recognition of the 
fiduciary character of this duty is implicit in the decisions permitting the bank to re- 
cover the pledged assets within the period of limitations. It may therefore be argued 


that the statute creates in the depositors independent rights of action, as in the case of 
the cestuis que trustent.» The period of limitations should not begin to run on these 


3 376 Ill. 550, 34 N-E. (2d) 836 (1941), noted in 27 Iowa L. Rev. 131 (1941); 42 Col. L. Rev. 
135 (1942). The majority, citing Ames, Lectures on Legal History 204 (1913), also held that 
any subsequent cause of action for conversion, such as the one alleged to have arisen on the sale, 
relates back to the time of the original conversion. O’Connell v. Chicago Park District, 376 Ill. 
550, 561, 34 N.E. (2d) 836, 840 (1941). The minority, citing Salmond, Torts 337 (Stallybrass’ 
ed. 1934), took a contrary position. Ibid., at 566 and 844. The court’s decision is in accord with 
Albers v. Continental Illinois Bank & Trust Co., 296 Ill. App. 592, 17 N.E. (2d) 66 (1938); Albers 
v. Continental Illinois Bank & Trust Co. & Forest Preserve District, 296 Ill. App. 596, 17 N.E. 
(2d) 67 (1938). Contra: Fort Worth v. McCamey, 93 F. (2d) 964 (C.C.A. sth 1937). 

4 361 Ill. 75, 197 N.E. 537 (1935). 

5 Ibid., at 93 and 545 (italics added). 

6 Knass v. Madison & Kedzie State Bank, 354 Ill. 554, 570, 188 N.E. 836, 843 (1934) (ultra 
vires agreement to repurchase bonds). 

7 People ex rel. Nelson v. Wiersema State Bank, 361 Ill. 75, 92, 197 N.E. 537, 544 (1935). 
The court pointed out that the pledge is of necessity clandestine, stating: “That is enough to 
condemn it.” It is possible that such secret pledges might be brought to light while the bank is 
solvent in the periodic audits by bank examiners. In many cases, however, these examinations 
have apparently been ineffective. 

8 4 Bogert, Trusts and Trustees 2776-77 (1935). 

9 Ibid., at § 955. 
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rights until the existence of the pledge is likely to become known—that is, until ap- 
pointment of a receiver. 

The question remains whether the bank’s receiver may enforce these rights of the 
depositors. Although a receiver succeeds only to the assets of the insolvent corporation 
and has no greater rights than the corporation,’® there are well-recognized exceptions to 
this general rule in cases of transfers in fraud of creditors and transactions held to vio- 
late the “trust fund theory.”™ A similar exception is required in the instant case in 
order to carry out the legislative policy against pledges to secure favored depositors.” 
It is apparent that individual suits by the depositors of an insolvent bank cannot 
achieve “uniformity in the treatment of depositors and a ratable distribution of the 
assets.””*3 While a class suit on behalf of all depositors might achieve these objectives, 
such a suit would require the appointment of a receiver to handle the distribution. 
Quite obviously it is simpler to permit enforcement by the receiver. 


Constitutional Law—Power of State Civil Service Commission to Exclude Pardoned 
Felon from Civil Service Position—{Iowa].—The plaintiff, a pardoned felon, applied 
for a civil service position. The Iowa Civil Service Commission rejected the applica- 
tion on the ground that Section 5701 of the Iowa Code' provides that, “in no case 
shall any person be appointed or employed in . . . . any department which is governed 
by civil service, unless such person: .... (5) Has not been convicted of a felony.” 
On appeal to the Supreme Court of Iowa from a judgment of the trial court reversing 


9 Zollman, Banks and Banking § 6291 (1936); 3 Michie, Banks and Banking § 96 (1940); 
High, Receivers § 315 (1894); Republic Life Ins. Co. v. Swigert, 135 Ill. 150, 25 N.E. 680 
(1890); Evans v. Illinois Surety Co., 298 Ill. 101, 131 N.E. 262 (1921). 


** 9 Zollman, Banks and Banking § 6291 (1936); 3 Michie, Banks and Banking § 98 (1940); 
High, Receivers § 315 (1894). In Golden v. Cervenka, 278 Ill. 409, 116 N.E. 273 (1917), the 
court held that a receiver could not enforce a cause of action belonging to the creditors indi- 
vidually, since that would deprive them of a “property right,” but that he could enforce a 
cause of action arising from a transaction in fraud of the rights of the creditors generally. 


™ Cf. Corporations—Receivers—Rights of Creditors or Receiver to Raise an Objection to 
Corporate Action which Would Be Open to Shareholders, 38 Mich. L. Rev. 689-95 (1940), 
where the author points out that some courts, when confronted with an illegal depletion of 
assets available for distribution to creditors, have labeled as fraud what are merely ultra vires 
and illegal transactions and hence have brought such transactions within the recognized excep- 
tion to the general rule. In Divide County v. Baird, 55 N.D. 45, 212 N.W. 236 (1927), involv- 
ing a pledge similar to the one in the instant case, but raising no question of the statute of limi- 
tations, the court permitted the receiver to recover, saying that the depositors were the vic- 
tims of a “legal fraud.” Ibid., at 64 and 244. The court apparently regarded as doubtful the 
right of the bank itself to avoid the ultra vires pledge but held that the receiver “represents 
more than the insolvent bank; he represents the creditors and general depositors of the bank. 
.... The latter .... have equities which are superior to those of [the secured depositor]. 
....” Thid., at 60 and 242. 


"3 People ex rel. Nelson v. Wiersema State Bank, 361 Ill. 75, 93, 197 N.E. 537, 545 (1935). 
It is clear that the recovery of a large judgment by a single depositor or group of depositors 
would nullify the effect of any relief which other depositors might subsequently be afforded. 

* Iowa Code (1939) § 5701. 
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the commission, held, that Subsection 5 is an unlawful invasion of the pardoning power 
of the governor. Judgment affirmed. Slater v. Olson.? 

The legislative history of Section 5701 indicates a purpose to insure that a man 
placed on the civil service list be “‘a fit and proper person for the position.” This broad 
standard contained in the original statute? was superseded by provisions forbidding the 
employment of men who are not of good moral character (Subsection 2), who have 
been convicted of felonies (Subsection 5), who have borne arms against the government 
(Subsection 6), and who have been conscientious objectors (Subsection 7). The major- 
ity of the court in the instant case interpreted Subsection 5, in conjunction with Sub- 
section 2, as raising a conclusive presumption of bad moral character. So construed, 
Subsection 5 was held to encroach upon the governor’s pardoning power. Subsection 5 
may, however, be construed to be completely independent of Subsection 2 and to af- 
ford a separate ground for refusing public employment regardless of the applicant’s 
present character. This view is supported by the coordinate positions of the two sub- 
sections of the statute. Had Subsection 5 been intended merely as a qualification of 
Subsection 2, it could have been properly subordinated or indeed omitted as superflu- 
ous. This position is strengthened by the prohibition in Subsection 7 against employ- 
ment of conscientious objectors whose moral character might be beyond reproach. 

Even under this construction Subsection 5 might be held to encroach upon the gov- 
ernor’s pardoning power if it were applied to persons pardoned because of their in- 
nocence. If the executive power to pardon for innocence is to be effective, the pardoned 
person must be placed in the same position as persons who have never been convicted. 
Any attempt by the legislature to attach consequences to a conviction declared void by 
the executive would thus encroach upon the pardoning power. But Subsection 5 may 
be construed as inapplicable to persons who have been pardoned for innocence, since 
such persons have not been properly convicted. This interpretation is supported by 
the analogous provision in the Iowa Code that a pardon for innocence shall preclude 
the use of a prior conviction to impose a heavier sentence for a second offender under 
the Habitual Criminal Act.‘ Thus interpreted, Subsection 5 would impose upon the 
Civil Service Commission the duty of ascertaining whether the applicant was pardoned 
because of innocence or because the governor felt that he had been sufficiently pun- 
ished. Where the pardon is ambiguous on its face, the burden of proving that the par- 
don was issued for innocence would rest upon the applicant.’ This burden does not 
seem too severe inasmuch as the application for the pardon on grounds of innocence 
would indicate the new evidence upon which the request for a pardon is based.* If the 
pardon were issued for innocence, the applicant would still be required to qualify under 
Subsection 2, just as would any applicant who had never been convicted. 

The question remains whether Subsection 5 is valid when applied to deny employ- 
ment to felons pardoned because their punishment has been deemed sufficient. The 


2 299 N.W. 879 (Iowa 1941). 

3 Towa L. (1921) 238. 

4 Iowa Code (1939) §§ 13400, 13402. 

’ Under the Habitual Criminal Act the burden is upon the convict who seeks to avoid 
heavier penalties. Iowa Code (1939) § 13402. 


* If the conviction is challenged as unsupported by evidence, any insufficiency of evidence 
would likewise appear in the application for pardon. 
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majority of the court did not consider this precise question but approached the prob- 
lem of the validity of Subsection 5, as applied to pardons generally, by defining the 
scope of the pardoning power and finding that the section as construed was an en- 
croachment upon it. It is suggested, however, that the inquiry should not have been 
limited to the pardoning power alone, but that the proper scope of the legislative power 
should also have been considered. Thus, the power of the governor to correct miscar- 
riages of justice and to exercise clemency’ should have been balanced against the power 
of the legislature to make provisions for the civil service and to build and preserve pub- 
lic confidence in administrative officers. 

Some support for the court’s position is found in cases holding that pardoned per- 
sons may not be subjected to any disqualifications which are not imposed upon persons 
who have never been convicted,® but these cases likewise fail to distinguish between 
pardons for innocence and pardons for sufficient punishment. A larger group of cases 
attempts to delineate the scope of the pardoning power with reference to the proper 
scope of the legislative and the judicial power. Thus questions concerning the deporta- 
tion of aliens® have been held clearly within the legislative power and therefore unaf- 
fected by a pardon. Similarly, determination of questions of disbarment,** credibility 
of witnesses, and the application of habitual criminal statutes“ have been held within 
the province of the judiciary and not affected by the exercise of the pardoning power. 
The pardoning power exists as a check upon the judiciary; in exercising it, the execu- 
tive performs a judicial function. The executive (except where he pardons for inno- 
cence) acts only to prevent undue hardship in special cases;*3 he is not motivated by 
considerations of the integrity of the bar or of the credibility of testimony. Although 
there can be little doubt of the executive’s legitimate interest in the maintenance of 


7 These are the two reasons for the exercise of the pardoning power stated in Mr. Justice 
Taft’s opinion in Ex parte Grossman, 267 U.S. 87 (1925). 


§ Ex parte Garland, 4 Wall. (U.S.) 333 (1866); Osborn v. United States, 91 U.S. 474 (1875); 
United States ex rel. Schwartz v. Commanding Officer, 252 Fed. 314 (D.C. N.J. 1918); Ex 
parte Jones, 220 Pac. 978 (Okla. Crim. 1923); Stephens v. State ex rel. Goldsberry, 111 Okla. 
262, 239 Pac. 450 (1925); Warren v. State, 127 Tex. Crim. 71, 74 S.W. (2d) 1006 (1934); 
Sanders v. State, 108 Tex. Crim. 467, 1 S.W. (2d) 901 (1928); Eighmy v. People, 78 N.Y. 330 
(1879); Commonwealth v. Quaranta, 295 Pa. 264, 145 Atl. 89 (1928). 

* United States ex rel. Brazier v. Com’r, 5 F. (2d) 162 (C.C.A. 2d 1924); United States ex 
rel. Palermo v. Smith, 17 F. (2d) 534 (C.C.A. 2d 1927). 


1° Ex parte Wall, 107 U.S. 265 (1882); People v. Gilmore, 214 Ill. 569, 73 N.E. 737 (1905); 
People v. George, 186 Ill. 122, 57 N.E. 804 (1900); In re O’Connell, 64 Cal. App. 673, 222 Pac. 
625 (1923); In the Matter of Rouss, 221 N.Y. 81, 116 N.E. 782 (1917); see Nelson v. Common- 
wealth, 128 Ky. 779, 789, 109 S.W. 337, 339 (1908). 

™ Wormley v. State, 65 Tex. Crim. 48, 143 S.W. 615 (1912); State v. Serfling, 131 Wash. 
605, 230 Pac. 847 (1924); People v. Andrae, 295 Ill. 445, 129 N.E. 178 (1920); Commonwealth 
v. Quaranta, 295 Pa. 264, 145 Atl. 89 (1928). 

™ People ex rel. Malstrom v. Kaiser, 135 Misc. 67, 236 N.Y. Supp. 619 (S.Ct. 1929); Carlesi 
v. New York, 208 N.Y. 547, ror N.E. 1114 (1913), aff'd 233 U.S. 51 (1914); People v. Biggs, 
9 Cal. (2d) 508, 71 P. (2d) 214 (1937). Contra: State v. Lee, 171 La. 744, 132 So. 219 (1931); 
Scrivnor v. State, 113 Tex. Crim. 194, 20 S.W. (2d) 416 (1929); see Ex parte Garland, 4 Wall. 
(U.S.) 333, 380 (1866). 


"3 Ex parte Grossman, 267 U.S. 87 (1925). 
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public confidence in the civil service, this consideration is irrelevant to the exercise of 

Furthermore, courts have recognized the broad power of the legislature to fix 
the terms and conditions of public employment."* Legislative regulation in this field 
is invalidated only when arbitrary or unreasonable.’ It may be well argued that unless 
a convicted person is given an opportunity upon expiration of his sentence to show im- 
provement of his moral character and to regain all civil rights and privileges, no incen- 
tive to moral rehabilitation remains; legislation denying the right to show good moral 
character is therefore unsound. But this argument does not extend alone to recipients 
of executive clemency, nor does it afford a basis for invalidating legislation which fails 
to distinguish between such persons and persons who have served the full sentences im- 
posed upon them. 


Constitutional Law—State Statute Penalizing Bringing Non-resident Indigents 
into State—{United States].—A California statute provides that any person bringing 
into the state an indigent non-resident, knowing him to be indigent, is guilty of a mis- 
demeanor. In January, 1940, the defendant brought his brother-in-law into California 
from Texas; he was convicted in a justice court of violating the statute. The superior 
court affirmed the conviction, holding the statute constitutional. On appeal to the 
Supreme Court of the United States, held, that the statute is unconstitutional as a bur- 
den on interstate commerce. In a concurring opinion,? Mr. Justice Douglas, expressing 
no views on the commerce clause, urged that the privileges and immunities clause of 
the Fourteenth Amendment was applicable. Mr. Justice Jackson, concurring separate- 
ly, admitted that the commerce clause was applicable under the precedents but con- 
tended that the decision should rest solely on the privileges and immunities clause. 
Edwards v. California.s 

By restricting state action burdening interstate commerce, the principal case runs 
counter to a trend indicated by recent decisions in which the power of the states to un- 
dertake action affecting interstate commerce has been supported.‘ This trend is in 


4 Compare Myers v. United States, 272 U.S. 52, 127-28 (1926), with United States v. 
Perkins, 116 U.S. 483, 484 (1886), and Butler v. White, 83 Fed. 578, 582 (C.C. W.Va. 1897). 
Cf. Fire Dept. v. Gilmore, 149 N.Y. 453, 44 N-E. 177 (1896); Commonwealth v. Sisson, 189 
Mass. 247, 75 N.E. 619 (1905); Lipsitz v. Parr, 164 Atl. 743 (Md. App. 1933); Prichard v. 
Battle, 17 S.E. (2d) 393 (Va. 1941). 

*s Cowen v. Reary, 283 N.Y. 232, 28 N.E. (2d) 390 (1940), noted in 15 St. John’s L. Rev. go 
(1940); Fink v. Finegan, 270 N.Y. 356, 1 N.E. (2d) 462 (1936); see Powell, The Right to Work 
for the State, 16 Col. L. Rev. 99 (1916). 

* Cal. Welfare and Institutions Code (Deering, 1937) § 2615. The general problem of legal 
restrictions on interstate migration of indigent persons is considered in Depression Migrants 
and the States, 53 Harv. L. Rev. 1031 (1940); Interstate Migration and Personal Liberty, 40 
Col. L. Rev. 1032 (1940); State Economic Protectionism and the Federal Constitution, 34 Ill. 
L. Rev. 44, 50-52, 59-60 (1939). 

* Mr. Justice Black and Mr. Justice Murphy concurred in the opinion of Mr. Justice Doug- 
las. 

362 S. Ct. 164 (1941), noted in 42 Col. L. Rev. 139 (1942). 


4 California v. Thompson, 313 U.S. 109 (1941) (upholding a state regulation of passenger 
agents); Maurer v. Hamilton, 309 U.S. 598 (1940) (state regulation of motor carriers); Nelson 
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marked contrast to the recent expansion of the interstate commerce concept to sus- 
tain congressional legislation: To establish that interstate commerce was involved in 
the instant case, the Court relied primarily on cases which sustain federal statutes at- 
tacking the problem of crime,’ such as the Mann Act. These cases the Court used in 
particular to support the statement that no commercial motive is necessary. The ap- 
plication to the unrelated facts of the instant case of precedents from this specialized 
field, in which policy considerations are relatively obvious,’ thus effects an expansion 
of the concept of interstate commerce as applied to persons. Furthermore, the cases 
which sustain congressional ‘power in the field of crime prevention do not hold that the 
states lack concurrent power over the same conduct. The principal case, by contrast, 
restricts state power and has no immediate relation to the power of Congress to regu- 
late interstaté migrations. In fact, by expressly refusing to discuss the scope of federal 
power in this field,* the Court leaves open the possibility that congressional regulation 
might be unconstitutional.» However incongruous this suggestion may appear under 
the commerce clause analysis, it fits in more nearly with the position taken by the con- 
curring justices, that a fundamental right of national citizenship is involved. 

The recent trend to greater freedom for the states to regulate, and particularly to 


v. Sears, Roebuck & Co., 312 U.S. 359 (1941) (state use tax). See Grant, State Power to Pro- 
hibit Interstate Commerce, 26 Calif. L. Rev. 34 (1937); Sholley, Negative Implications of the 
Commerce Clause, 3 Univ. Chi. L. Rev. 556 (1936). 


5 Caminetti v. United States, 242 U.S. 470 (1917) (Mann Act applies though there is no 
commercial motive); Hoke v. United States, 227 U.S. 308 (1913) (Mann Act valid); United 
States v. Hill, 248 U.S. 420 (1919) (Congress can forbid the interstate transportation of liquor 
for personal use). 

*The other cases cited on this point involve the business of interstate transportation. 
Mitchell v. United States, 313 U.S. 80 (1941); Covington & Cincinnati Bridge Co. v. Ken- 
tucky, 154 U.S. 204 (1894); Leisy v. Hardin, 135 U.S. 100 (1890); Gloucester Ferry Co. v. 
Pennsylvania, 114 U.S. 196 (1885). 


1 This field has been the scene of a notable extension of the power of Congress. Caminetti 
v. United States, 242 U.S. 470 (1917) (Mann Act); Gooch v. United States, 297 U.S. 124 (1936) 
(Federal Kidnapping Act). Perhaps the furthest reach of congressional power under the inter- 
state commerce clause is found in 48 Stat. 782 (1934), 18 U.S.C.A. § 408e (Supp. 1941), mak- 
ing it a federal crime to leave any state to escape prosecution for crimes committed therein or 
to avoid giving testimony. The statute has been sustained in United States v. Miller, 17 F. 
Supp. 65 (Ky. 1936), and United States v. McClure, 15 F. Supp. 931 (Tenn. 1936), noted in 
37 Col. L. Rev. 482 (1937). See Brabner-Smith, The Commerce Clause and the New Fed- 
eral Extradition Statute, 29 Ill. L. Rev. 355 (1934). 


* Edwards v. California, 62 S. Ct. 164, 168 (1941). 


° A different but related question is the power of Congress by affirmative action to allow 
the states to make “‘reasonable” regulations of the migrant problem, such as a requirement of 
proof that the migrant will not be a burden on the community. Whitfield v. Ohio, 297 U.S. 
431 (1936); In re Rahrer, 140 U.S. 545 (1891). This depends on the “‘silence of Congress” 
theory of the commerce clause restrictions on the states. See Biklé, The Silence of Con- 
gress, 41 Harv. L. Rev. 200 (1927); Sholley, The Negative Implications of the Commerce 
Clause, 3 Univ. Chi. L. Rev. 556, 583-88 (1936). The present status of the theory is not 
clear. See Dowling, Interstate Commerce and State Power, 27 Va. L. Rev. 1, 20-28 (1940); 
Grant, State Power to Prohibit Interstate Commerce, 26 Calif. L. Rev. 34, 51-75 (1937). 
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tax, interstate commerce, together with doubts as to whether the migration of “Okies” 
actually involves interstate commerce, apparently disturbed the concurring justices."* 
Consequently, although not stating that the commerce clause was inapplicable, they 
turned to a clause of the Constitution which looks more to the personal rights of in- 
dividuals than to the balance of commercial interests.* In employing the privileges 
and immunities clause the concurring justices do not depart from the limited inter- 
pretation established in the Slaughterhouse Cases,” that only those rights are protected 
“‘which owe their existence to the federal government, its National character, its Con- 
stitution, or its laws.” In Crandall v. Nevada" it was in effect said to be a right of na- 
tional citizenship, implied in the Constitution, to move freely from state to state. And 
in the Slaughterhouse Cases*4 that right was recognized as protected by the privileges 
and immunities clause even under the limited interpretation developed in that case.'s 
Thus the use of the clause by the concurring justices in the principal case does not con- 
stitute an extension of its protection to all “fundamental rights,’ a possible interpre- 
tation which, it has been feared, would mean an intolerable control over state action.” 


t° Mr. Justice Douglas, concurring, stated: “‘But I am of the opinion that the right of per- 
sons to move freely from State to State occupies a more protected position in our constitutional 
system than does the movement of cattle, fruit, steel, and coal across state lines.”” Edwards v. 
California, 62 S. Ct. 164, 169 (1941). 

Mr. Justice Jackson, also concurring, stated: ‘“‘To hold that the measure of his rights is the 
commerce clause is likely to result eventually either in distorting the commercial law or in de- 
naturing human rights.”’ Ibid., at 171. 


™ It is interesting to speculate on why neither the majority nor the minority mention the 
due process clause of the Fourteenth Amendment, strongly argued in appellant’s brief. See 
Gitlow v. New York, 268 U.S. 652, 664 (1925); cf. Thornhill v. Alabama, 310 U.S. 88 (1940) 
(statute forbidding picketing invalid under Fourteenth Amendment). It has been suggested 
that the Court desires to use the due process clause as little as possible in substantive matters, 
and that civil rights will come to be protected by the privileges and immunities clause. 34 Il. 
L. Rev. 998, 1002 (1940), noting Madden v. Kentucky, 309 U.S. 83 (1940). But see Mr. 
Justice Jackson, concurring in Edwards v. California, 62 S. Ct. 164, 171 (1941): “While in- 
stances of valid privileges and immunities must be but few 

12 16 Wall. (U.S.) 36 (1873). 


136 Wall. (U.S.) 35 (1867). The concurring justices’ reliance on this case illustrates the re- 
dundancy of the privileges and immunities clause, for in this case the citizen’s right to move 
from state to state was protected without the aid of the Fourteenth Amendment. 


*4 16 Wall. (U.S.) 36, 79 (1873). 


*S In several dicta since the Slaughterhouse Cases the right of free movement from state to 
state has been cited as an instance of a privilege and immunity of a citizen of the United 
States. See Twining v. New Jersey, 211 U.S. 78, 97 (1908); Williams v. Fears, 179 U.S. 270, 
274 (1900). See in general Bowman, The United States Citizen’s Privilege of State Residence, 
10 Boston U. L. Rev. 459 (1930). 


*6 Slaughterhouse Cases, 16 Wall. (U.S.) 36, 95, 97 (1873) (Mr. Justice Field, dissenting); 
cf. Corfield v. Coryell, Fed. Cas. No. 3230, at 551 (1825) (privileges and immunities under U.S. 
Const. art. 4, § 2). 


11 See McGovney, Privileges or Immunities Clause, Fourteenth Amendment, 4 Iowa L. 
Bull. 219 (1918); Howard, The Privileges and Immunities of Federal Citizenship and Colgate 
»v. Harvey, 87 U. of Pa. L. Rev. 262 (1939). The desire to keep the privileges and immunities 
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Another possible disadvantage, however, is that, since the clause by its terms does not 
protect aliens, many of whom are found among migratory workers, a decision based 
upon it might not have as wide an effect as the justices may desire."* 

One difficulty in holding that the statute infringes the privileges and immunities of a 
citizen of the United States is that the privileges and immunities discussed by the con- 
curring justices are those of the indigent person brought into the state and not of the 
defendant who transported him.'* But clearly the only purpose of the penalty imposed 
by the statute is to restrain the migration of certain persons into the state; and it is by 
prosecution of persons in the position of the present defendant that the unconstitu- 
tional end of the legislature is sought to be attained.** The migrant can be fully pro- 
tected from this restraint only if the person transporting him is protected. 

Apart from the limitation that the decision in the instant case does not restrain ex- 
clusionary action by individuals,” its practical consequences may depend largely on its 
effect on state statutes providing for compulsory removal of non-resident indigents to 
states where they have settlements.*3 If such statutes are valid, the effect of the instant 
case may be greatly reduced, for little is gained by holding that a person may come into 
a state if that state may expel him if he proves to be in need. It is true that the mere 


clause within narrow bounds has recently been indicated by the overruling of Colgate v. 
Harvey, 296 U.S. 404 (1935) (state tax on out-of-state loans invalid under that clause), in 
Madden v. Kentucky, 309 U.S. 83 (1940), noted in 34 Ill. L. Rev. 998 (1940). The possible 
restraint on state action might not make so much difference as the writers think, however. 
Since Allgeyer v. Louisiana, 165 U.S. 578 (1897), much the same result has been attained under 
the due process clause as was desired for the privileges and immunities clause by the dissenting 
justices in the Slaughterhouse Cases, 16 Wall. (U.S.) 36, 83, 111, 124 (1873), though in the 
Slaughterhouse Cases themselves the due process clause was considered inapplicable. Ibid., at 
80. 


8 But see Truax v. Raich, 239 U.S. 33, 39, 41 (1915); cf. Gegiow v. Uhl, 239 U.S. 3 (1915). 

9 Cf. Tennessee Electric Power Co. v. TVA, 306 U.S. 118, 139, 140 (1939) (competing cor- 
poration cannot challenge validity of statutory grant of power to TVA); Hatch v. Reardon, 
204 U.S. 152, 160 (1907) (only person for whose benefit constitutional provision is intended may 
complain of unconstitutionality of state law). 


2° In Crandall v. Nevada, 6 Wall. (U.S.) 35 (1867), the stage coach company was protected 
on the ground that the tax infringed the privileges and immunities of the passengers. Cf. De 
Jonge v. Oregon, 299 U.S. 353, 362 (1937) (state cannot make unlawful the activity of assist- 
ing in a lawful meeting). 

* Cf. Truax v. Raich, 239 U.S. 33 (1915) (employee may complain when operation of law 
infringing his rights is not directed against him but against the employer). 

* Such action has been held to be beyond the control of the Federal Government. United 
States v. Wheeler, 254 U.S. 281 (1920). 


*3 While many of the provisions for removal simply empower state relief authorities to 
expend money to transport the indigent to a place where he has a settlement, e.g., Ill. Rev. 
Stat. (1941) c. 107, § 16 (on request of applicant for relief), several states provide for court 
process by which the indigent is removed, e.g., N.Y. Social Welfare Law (McKinney, 1941) 
§125. The New York removal statute was recently considered in In re Chirillo, 283 N.Y. 417, 
28 N.E. (2d) 895 (1940); the Court of Appeals dismissed the appeal without deciding the 
constitutional question. Finch, J., dissenting, considered that the question should be decided 
and that the statute should be upheld, largely on the ground of the state’s control over its re- 
lief funds. Ibid., at 436 and 903. 
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prohibition of restraint on a person’s entrance into a state does not mean that the state 
is obliged to grant relief to him; by virtue of the proprietary aspect of their controlof re- 
lief money*4 and the “‘gratuitous” character of relief expenditures,”5 the states are still 
free to put such residence or settlement requirements on relief applicants as they de- 
sire.** Residence requirements on relief may deter movement to a locality or impel re- 
turn to a place where relief or other aid may be obtained; nevertheless, the non-resident 
still has the option of remaining to seek work or to be near relatives. There is room for 
argument, however, that discrimination on the basis of settlement may amount to de- 
nial of the equal protection of the laws.*”7 Moreover, if there are many indigent persons 
without settlement in the state, the lack of constitutional requirement that relief must 
be granted them may not be controlling. Considerations of public health and safety, in 
addition to humanitarian motives, make it necessary that they be cared for. 

It is with reference to the constitutionality of a removal statute that the difference 
between the majority and concurring opinions in the instant case becomes of greatest 
significance. It is difficult to see how a removal statute so constitutes a burden on in- 
terstate commerce as to be covered by the majority opinion in the instant case.** There 
is, of course, the analogy to the “original package’’** doctrine, by which the state may 
not regulate goods for some time after they have been transported in interstate com- 
merce. But even though this doctrine is no longer strictly limited to the “original 
package,’’s* the line must be drawn somewhere. Moreover, its application is awkward, 
to say the least, in a case like this. On the other hand, the use of the privilege and im- 
munities clause in the instant case would seem to have made the clause equally ap- 


24 Cf. Heim v. McCall, 239 U.S. 175 (1915) (state may discriminate in favor of its own 
citizens in employment on public works), criticized in Powell, The Right to Work for the State, 
16 Col. L. Rev. 99 (1916). See In re Chirillo, 283 N.Y. 417, 436, 28 N.E. (2d) 895, 903 (1940). 
However, in contributing to state relief funds, the Federal Government may impose certain 
requirements on the states. Insecurity under the Social Security Act, 9 Univ. Chi. L. Rev. 127 
(1941). 


25 People ex rel. Heydenreich v. Lyons, 374 Ill. 557, 30 N.E. (2d) 46 (1940); Holland v. 
Cedar Grove, 230 Wis. 177, 282 N.W. 111 (1939); cf. Rudolph v. United States, 36 App. D.C. 
379 (1911). 

6 The residence requirement in California has been three years. Cal. Welfare and Institu- 
tions Code (Deering, 1937) § 2555. The requirement was increased to five years in the Un- 
employment Relief Appropriation Act of 1940, Cal. Stat. (1941) 125. For descriptions of state 
settlement requirements, see American Public Welfare Ass’n, Compilation of Settlement Laws 
of All States in the United States (1939); Hirsch, Our Settlement Laws (1933). A comparison 
of the two last cited works indicates that settlement laws are on the increase, both in numbers 
and in length of time required. See 8 Univ. Chi. L. Rev. 544, 545, 547 (1941), noting People 
ex rel. Heydenreich v. Lyons, 374 Ill. 557, 30 N.E. (2d) 46 (1940). 


*7 U.S. Const. amend. 14, § 1. Though the states are not forbidden by this clause to classify 
subjects of legislation, the classification must have a reasonable relation to the object of the 
legislation. Royster Guano Co. v. Virginia, 253 U.S. 412 (1920); cf. New York Rapid Transit 
Corp. v. City of New York, 303 U.S. 573 (1938). 


*8 See Finch, J., dissenting, In re Chirillo, 283 N.Y. 417, 435, 28 N.E. (2d) 895, 903 (1940). 
*° Brown v. Maryland, 12 Wheat. (U.S.) *419, *446 (1827). 
3° Baldwin v. Seelig, 294 U.S. 511 (1935). 
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plicable to a removal statute; a decision on this ground would thus have been con- 
siderably more effective in preventing state action which discriminates against persons 
solely on the ground that they are indigent and non-resident. 


Federal Jurisdiction—Inclusion of Future Pension Payments in Computing 
Jurisdictional Amount—Judicial Review of Veteran’s Pension Award—{Federal].— 
In 1919 the plaintiff married James Edward Calhoun in New York City and in 1921 
was granted an interlocutory decree in a suit in a New York court to annul the mar- 
riage. No final decree was entered, and subsequently the plaintiff and Calhoun co- 
habited. In 1922 Calhoun married the defendant in Maryland, after which, at different 
times, he resided both with her and with the plaintiff. In 1934 Calhoun was rated men- 
tally incompetent and, as a Spanish War veteran, was awarded compensation. The 
defendant was appointed his guardian and received the payments from the Veterans’ 
Administration, and when Calhoun died in 1937 she was awarded a widow’s pension. 
The plaintiff brought an action in the federal district court for a declaratory judgment 
that she was the widow of Calhoun on the ground that the New York annulment decree 
was not final and hence was inconclusive under New York law and also for an account- 
ing from the defendant for $1,500 received by her as the alleged widow of Calhoun. 
Held, that the court lacked jurisdiction to consider the claim because the determination 
of the plaintiff’s status as widow is reserved to the state courts, the requisite jurisdic- 
tional amount was not involved, and awards of the Veterans’ Administration are final 
and not subject to judicial review. Calhoun v. Lange." 

Federal courts do not have original jurisdiction in divorce or other proceedings in- 
volving domestic relations,? but they have taken jurisdiction when, as in the present 
case, the validity or effect of a divorce decree is collaterally attacked, provided that 
the diversity and jurisdictional amount requirements are met. 

Although the court’s reasoning is not clearly expressed, the second ground of the 
decision may have been that the pension payments—past and future—were only coi- 
laterally involved in the controversy and hence could not be considered in computing 
the jurisdictional amount. But this collateral effect doctrine has previously been ap- 
plied only where plaintiffs have sought to include sums which were recoverable in sub- 
sequent proceedings based upon the action before the court.‘ A realistic view of the 


# Mr. Justice Douglas, dissenting, in Edwards v. California, 62 S. Ct. 164, 169 (1941), quoted 
from Williams v. Fears, 179 U.S. 270, 274 (1900): ‘Undoubtedly the right of locomotion, 
the right to move from place to place according to inclination, is an attribute of personal 
liberty, and the right, ordinarily, of free transit from or through the territory of any state is 
secured by the Fourteenth Amendment and by other provisions of the Constitution.” But see 
Finch, J., dissenting, In re Chirillo, 283 N.Y. 417, 436, 28 N.E. (2d) 895, 903 (1940). 

* 40 F. Supp. 264 (Md. 1941). The plaintiff rested jurisdiction on diversity of citizenship 
and the fact that the present reasonably anticipated value of the pension exceeded $3,000. 

* Ohio ex rel. Popovici v. Agler, 280 U.S. 379 (1930). 

3 Meister v. Moore, 96 U.S. 76 (1877); Wheelock v. Freiwald, 66 F. (2d) 694 (C.C.A. 8th 
1933). 

4 In New England Mortgage Security Co. v. Gay, 145 U S. 123 (1892), the plaintiff sued to 
recover on the defendant’s notes, secured by a $20,000 mortgage. Full recovery was denied on 
the ground that the interest charged on the loan was usurious. The plaintiff appealed, seeking 
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controversy in the instant case indicates clearly that it concerns the pension, and not 
merely the status of two women, each of whom claims to be the widow of Calhoun. 
And no subsequent action would be necessary to secure the pension because the defend- 
ant could be declared constructive trustee of all pension payments. 

The court, assuming that the pension was directly involved, stated that the juris- 
dictional amount requirement was not satisfied since future payments could not be con- 
sidered.£ Federal courts have included future payments in computing jurisdictional 
amounts except in those instances where the future payments are uncertain. Thus, in 
suits for payments under disability clauses, where the future disability, and conse- 
quently the future payments, are uncertain, such payments are not included;? but 
where the disability is regarded as permanent,*® or the validity of the entire policy is 
challenged? and the result of the decision is considered conclusive as to future pay- 
ments, such payments are included. It may be argued that future payments in the in- 
stant case are uncertain: the widow may die; she may remarry; or the Veterans’ Ad- 
ministrator may arbitrarily withdraw payments at any time. The first two contingen- 
cies have been held by the Supreme Court not to preclude consideration of future pay- 
ments. In Thompson v. Thompson,'* a suit concerning future alimony payments, which 
involved the additional uncertainties that the alimony could be modified or halted upon 
changed circumstances or the death of the husband, the Court said that “the future 
payments are not in any proper sense contingent or speculative, although they are sub- 
ject to be increased, decreased or even cut off = A novel contingency in the in- 
stant case is the possibility of the arbitrary withdrawal of payments by the Veterans’ 
Administrator. But this contingency, like those considered in the Thompson case, 


to recover the alleged usurious amount, which was $2,500. Under Georgia law, mortgages 


associated with a usurious loan were void, and the plaintiff claimed the amount in controversy 
was the value of the mortgage, since if the transaction was usurious, the mortgage would be 
void. The court held that the mortgage was not in controversy and that only $2,500 was di- 
rectly involved. 

5 In Lawrence v. Nelson, 113 Iowa 277, 278, 85 N.W. 84 (1901), it was said that the ques- 
tion of who is a man’s widow is only a matter of sentiment, and, unless something further is in- 
volved, no court will inquire into the matter. 

6 In support of this proposition the court cited New England Mortgage Security Co. v. Gay, 
145 U.S. 123 (1892), although once it is conceded that the pension is involved it seems clear that 
the future payments as well as the past payments are directly in issue. 

7 Mutual Life Ins. Co. v. Moyle, 116 F. (2d) 434 (C.C.A. 4th 1940); Berlin v. Travelers Ins. 
Co., 18 F. Supp. 126 (Md. 1937). 

* Ballard v. Mutual Life Ins. Co., tog F. (2d) 388 (C.C.A. sth 1940); Mutual Life Ins. Co. 
v. Harris, 32 F. Supp. 90 (La. 1940). 

® Mutual Benefit Health & Accident Ass’n v. Fortenberry, 98 F. (2d) 570 (C.C.A. sth 
1938); Rydstrom v. Massachusetts Accident Co., 25 F. Supp. 359 (Md. 1938). On hardly dis- 
tinguishable facts, » contrary result had been reached in Wright v. Mutual Life Ins. Co., 19 F. 
(2d) 117 (C.C.A. sth 1927), aff'd without opinion 276 U.S. 602 (1928), which seems to have 
been ignored in the subsequent cases. 

*° 226 U.S. 551 (1913); cf. Brotherhood of Locomotive Firemen and Engineers v. Pinkston, 
293 U.S. 96 (1934) (future pension payments computed for full jurisdictional amount, no pay- 
ments having yet accrued). 

™ Thompson v. Thompson, 226 U.S. 551, 560 (1913). 
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should not constitute a decisive bar, since it is to be presumed that the administrator 
will act reasonably. Furthermore, there is a considerable body of authority which per- 
mits the courts to review arbitrary acts of the administrator.“ If judicial review of 
such acts may be had, it seems clear that the future payments are sufficiently certain. 

As an alternative ground for the decision in the instant case, the court stated that 
pension awards of the Veterans’ Administration are not subject to judicial review and 
that, therefore, the court could not take jurisdiction. It is suggested, however, that 
in the cases cited by the court the basis for the refusal to exercise jurisdiction was the 
doctrine of governmental immunity to suit." All these cases were suits between in- 
dividuals and the government, and as authority they cited only the phrase in the 
consent-to-suit statute, which provides that “. . . . nothing in this paragraph shall be 
construed as giving to either the district courts or the Court of Claims jurisdiction 
.... to hear and determine claims for pensions.”*s In the instant case the United 
States was not a party, and consequently the sovereign’s immunity from suit was not 
involved. What the plaintiff sought, in effect, was to have the defendant declared a 
constructive trustee for the purpose of receiving the pension payments and turning 
them over to the plaintiff. Such a judgment would not subject the United States to 
any liability. 

Nor would such judicial review unduly interfere with the broad discretion granted to 
the pension administrator by Sections 1 and 5 of the Economy Act of 1933. These pro- 
visions, not considered by the court in the instant case, provide that a pension may 
be paid to the widow, and that “all decisions rendered by the Administrator of Veter- 
ans’ Affairs under the provisions of this title . . . . shall be final and conclusive on all 
questions of law and fact, and no other official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise any such decision.”** But a distinc- 
tion may perhaps be drawn between the acts of granting or withdrawing a pension 
and payment to the proper person once the pension has been granted. Consequently, 
whether or not a pension will be granted to a widow is a matter solely within the 
discretion of the administrator, and his determination should not be subject to review. 
Likewise, a pension that has been granted may be withdrawn, and again the courts 
should not interfere"? But once granted, and before it is withdrawn, such a pension 


* Note 17 infra. 

"3 A clear expression of this doctrine is found in Decatur v. Paulding, 14 Pet. (U.S.) 497 
(1840). 

4 United States ex rel. Dunlap v. Black, 128 U.S. 40 (1888); Decatur v. Paulding, 14 Pet. 
(U.S.) 497 (1840); United States v. Schindler, 10 Fed. 547 (C.C. N.Y. 1880); United States v. 
Scott, 25 Fed. 470 (C.C. Ohio 1885). Also cited was a state decision, Corkum v. Clark, 263 
Mass. 378, 161 N.E. 912 (1928), a case involving a factual situation similar to that of the in- 
stant case. The court there refused to grant to the plaintiff the pension money but declared 
the plaintiff to be the widow of the deceased veteran. In that case, however, the Veterans’ 
Bureau, refusing to determine the question itself, had suspended payments pending the deter- 
mination by the Massachusetts court. 

*5 36 Stat. 1093 (1921), 28 U.S.C.A. § 41 (20) (1927). 


*6 48 Stat. 9 (1933), 38 U.S.C.A. §§ 7or, 705 (1940). 

17 In Silberschein v. United States, 266 U.S. 221 (1924), and United States v. Williams, 
278 U.S. 255 (1929), it was held that decisions of the Director of the Veterans’ Bureau were con- 
clusive unless they were wholly dependent upon a question of law or clearly arbitrary or ca- 
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should be a matter of private right in the widow. Determination of whether A or B 
is the widow of X is a judicial rather than an administrativegunction, and in conse- 
quence mandamus should lie under the ministerial act doctifjae of Kendall v. United 
States** to compel payment of a granted pension to the proper person. This would not 
subject the United States to a money judgment since the pension has already been 
granted. By the same reasoning, the argument frequently employed, namely, that a 
pension is a gratuity, fails. During the continuance of the pension judicial relief cer- 
tainly should be allowed to the person who satisfies the statutory requirements*? but 
who is not receiving the payments. 

If it be argued that Congress intended the findings of the Veterans’ Administration 
to be conclusive even as to the person entitled to a pension, once the pension has been 
granted, it may be questioned whether the judiciary may constitutionally be excluded 
from this function.” 


Labor Law—Sherman Anti-Trust Act—Legality of Labor-Employer Conspiracy 
in Restraint of Trade—{Federal].—A criminal indictment under the Sherman Anti- 
Trust Act was brought in a federal district court against the defendants for engaging 
in a conspiracy to keep out of the East St. Louis market products made by manufac- 
turers in states other than Illinois and to maintain artificially high prices in the local 
area. The indictment alleged that the defendants (millwork, kitchen cabinet, and pre- 
fabricated house manufacturers doing business in East St. Louis, Illinois, and sur- 
rounding territory and the local carpenters’ union) entered into an agreement whereby 
the manufacturers agreed to employ only members of the labor union and the union 
agreed to permit the manufacturers to use the AFL union label on their products and 
to work only on materials bearing the label. Prospective purchasers and contractors 
engaged in construction work in the East St. Louis area were allegedly warned by the 
union that, if materials which did not bear the label were used, all members of the union 


pricious. In Reynolds v. United States, 292 U.S. 443 (1934), the Court assumed jurisdiction to 
review a determination of the Director of the Veterans’ Bureau, citing as authority the Silber- 
schein and Williams cases. Yet one week after the Reynolds case was decided, the Court indi- 
cated in Lynch v. United States, 292 U.S. 571, 587 (1934), that § 5 of the Economy Act, note 16 
supra, removed the qualifications to administrative finality in pension awards or claims that 
were expressed in the Silberschein and Williams cases. The Economy Act, however, was in 
effect at the time the Reynolds case was decided. Thus two inconsistent doctrines of the 
Supreme Court appear to be available as authority. See United States v. Brownley, 34 F. 
Supp. 923, 924 (Md. 1940), where the court which decided the instant case cited the Williams 
case as good authority; see also Van Horne v. Hines, 122 F. (2d) 207 (App. D.C. 1941), fora 
refusal to exercise jurisdiction on the authority of the Lynch case. 

8 12 Pet. (U.S.) 524 (1838). 

19 It might also be suggested that the Director of the Veterans’ Bureau is authorized to act 
only with respect to the person determined by the court to be the widow. Widowhood would 
thus be a jurisdictional fact, determination of which must be left to the court. Cf. Crowell v. 
Benson, 285 U.S. 22 (1932); St. Joseph Stockyards Co. v. United States, 298 U.S. 38 (1936). 

2°See Katz, Federal Legislative Courts, 43 Harv. L. Rev. 894, 917-19 (1930), for a dis- 
cussion of the significance of Article 3 of the Constitution in relation to the problems of legis- 
lative limitation of the court’s jurisdiction. 
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and of other affiliated unions employed on the job would not be permitted to work. The 
indictment further alleged acts of violence by the union against laborers not affiliated 
with the union. The deféfidants moved to quash the indictment on the ground that it 
contained prejudicial surplusage and also entered a plea in abatement which ques- 
tioned the sufficiency of the indictment in view of United States v. Hutcheson. The 
court granted the motion but sustained the government’s demurrer to the plea.? Held, 
that under the Hudécheson case, activities resulting from an agreement of a labor union 
with a party not in interest are indictable if the activities indulged in are not exempted 
under the Clayton Act and the Norris-LaGuardia Act. Among many activities al- 
leged in the indictment the court specifically held three not exempted and hence indict- 
able under the Sherman Anti-Trust Act: 1) a refusal by the union to install materials 
manufactured outside the state of Illinois, 2) a refusal to erect prefabricated houses 
made outside the state of Illinois, and 3) violence. Umited States v. Goedde.3 

The facts in the instant case appear to be on all fours with those of United States »v. 
Brims,4 a case in which the Supreme Court sustained an indictment under the Sherman 
Act of an alliance between employers and a labor union to gain a mutual monopolistic 
advantage. The question raised in the instant case is whether or not the Brims case 
has been modified by the Hutcheson decision. In that decision Mr. Justice Frankfurter 
held that an alleged violation of the Sherman Act must be considered in the light of the 
Clayton Act and the Norris-LaGuardia Act.5 Section 4 of the Norris-LaGuardia Act‘ 
curtails the power of the federal courts to grant injunctions which would restrain cer- 
tain listed activities that involve or grow out of a labor dispute as broadly defined in 
Section 13.7 This definition of a labor dispute Mr. Justice Frankfurter infused into 
Section 20 of the Clayton Act® with the result that if the acts complained of are non- 
enjoinable under the Norris-LaGuardia Act, they must also be legal under Section 209 
by virtue of the concluding clause of that section." 

It might be argued that the indictment in the instant case reveals a labor dispute 
between the local carpenters and the out-of-state manufacturers who employed cheap- 

* 312 U.S. 219 (1941). 

* Because of the unusual practice of the district court in passing upon the labor question 
after quashing the indictment, the reviewing court can avoid discussing the labor issue by sus- 
taining the district court’s action in quashing the indictment on the ground of prejudicial 
surplusage. The Law Review has been notified that the Government intends to file a petition 


for rehearing in which the district court will be asked to delete from its opinion that portion 
which deals with prejudicial surplusage. 

340 F. Supp. 523 (Ill. 1941); cf. United States v. Central Supply Ass’n, 40 F. Supp. 964 
(Ohio 1941). 

4272 U.S. 549 (1926). 

5 For a criticism of the Hutcheson case see Gregory, The New Sherman-Clayton-Norris- 
LaGuardia Act, 8 Univ. Chi. L. Rev. 503 (1941); Steffen, Labor Activities in Restraint of 
Trade in the Hutcheson Case, 36 Ill. L. Rev. 1 (1941); 41 Col. L. Rev. 532, 534-35 n. 15 (1941). 

6 47 Stat. 70 (1932), 29 U.S.C.A. § 104 (Supp. 1941). 

7 47 Stat. 73 (1932), 29 U.S.C.A. § 113(c) (Supp. 1941). 

* 38 Stat. 738 (1914), 29 U.S.C.A. § 52 (1927). 

* United States v. Hutcheson, 312 U.S. 219, 235-36 (1941). 


we“ |... nor shall any of the acts specified in this paragraph be considered or held to be 
violations of any law of the United States.” 38 Stat. 738 (1914), 29 U.S.C.A. § 52 (1927). 
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er, non-union labor. In the absence of a labor-employer alliance, the effort of the local 
carpenters’ union to keep the cheaper out-of-state products from entering the local 
area would then be non-indictable under the reasoning in the Hutcheson case. Since 
the Sherman Act was not intended as a measure to regulate relations between employ- 
ers and employees, the mere presence of the alliance should not taint the activities with 
illegality. By such an argument the presence of a labor dispute would bring the labor- 
employer alliance within the protection of the Norris-LaGuardia Act and the conclud- 
ing clause of Section 20 of the Clayton Act. The elimination of labor’s liability under 
the Sherman Act would thus become complete. 

On the other hand, it may be argued that, although the result of the alliance was to 
further the local union’s interest with respect to the out-of-state manufacturers, the 
primary purpose of the union was to gain a monopolistic advantage for both the local 
carpenters and the local manufacturers over out-of-state enterprises. Since it was the 
policy of the Norris-LaGuardia Act and the Clayton Act to protect only those activ- 
ities of a labor union which further its interests exclusively as against employers or 
other labor groups, the alliance would be indictable, even in the presence of the labor 
dispute between the local carpenters and out-of-state manufacturers. This argument is 
supported by the dictum in the Huicheson case that, when a union does not act in its 
self-interest but combines with non-labor groups, the court may pass judgment on the 
union’s ends in order to determine what is lawful and unlawful under Section 20 of the 
Clayton Act.™ 

The present court’s treatment of the effect of violence is questionable. When an in- 
junction is sought under the Norris-LaGuardia Act to restrain activities involving vio- 
lence, only the acts of violence are enjoined if these are separable from the peaceful ac- 
tivities arising out of a labor dispute.” But while the acts of violence in the instant 
case would thus gain no protection from the Norris-LaGuardia Act and Section 20 of 
the Clayton Act, they would not constitute violations of the Sherman Act, for that act 
is not a policing measure."’ The residuum of peaceful activities would still retain the 
protection of the Norris-LaGuardia Act and Section 20 of the Clayton Act and there- 
fore would not be indictable under the Sherman Act. Only if the acts of violence have 
been inseparable*4 from activities in restraint of interstate commerce can an indict- 
ment under the Sherman Act be sustained. The Norris-LaGuardia Act, no matter how 
closely combined with the Clayton Act, cannot be used to run specifically counter to 
the expressed requirement of Section 20 of the Clayton Act that activities exempted be 
peaceful. 


*t United States v. Hutcheson, 312 U.S. 219, 232 (1941). Compare the language of the court 
in United States v. Central Supply Ass’n, 40 F. Supp. 964, 965-66 (Ohio 1941). The district 
court in the instant case looked solely to § 4 of the Norris-LaGuardia Act to determine 
whether the activities complained of in the indictment were among the listed exemptions. The 
court did not discuss the question whether there was a labor dispute, although its approach is 
appropriate only in the event that a labor dispute has already been found to exist. 

™ May’s Furs & Ready-to-Wear, Inc. v. Bauer, 282 N.Y. 331, 342-43, 26 N.E. (2d) 279, 
284-85 (1940) (interpreting New York little Norris-LaGuardia Act). 

*8 Apex Hosiery Co. v. Leader, 310 U.S. 469, 512 (1940). 

™ Examples of such a situation are provided by Milk Wagon Drivers Union v. Meadow- 


moor Dairies, 312 U.S. 287 (1941), noted in 8 Univ. Chi. L. Rev. 779 (1941); Busch Jewelry 
Co. v. United Retail Employees’ Union, 281 N.Y. 150, 22 N.E. (2d) 320 (1939). 
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Oil and Gas—Interest Created by Grant of Oil and Gas When Right to Use Surface 
Has Expired—{Federal].—In 1914 the defendant farmers conveyed to the plaintiff 
coal company all “coal, oil and gas” underlying certain described premises. The deed 
granted the right to “mine and remove” the named minerals and the right to use as 
much of the surface as was necessary for purposes of exploration and production. It 
further provided that if the grantees did not select and pay for this surface area within 
two years, the right to acquire it would be “at an end.” Although the plaintiffs had 
never designated any operating area, they contended, twenty-six years after the deed, 
that they still had the right to drill for oil and gas and sought an injunction to restrain 
the defendants from interfering with their drilling. Held, that although the plaintiffs 
had no right to use the surface of the land, they retained the exclusive right to remove 
the oil and gas. Chicago, Wilmington & Franklin Coal Co. v. Minier** 

Because of the “vagrant and fugacious” character of oil and gas, courts trying to 
apply the traditional property notion that the owner of the surface owns all minerals 
beneath have encountered many perplexing problems. Some courts, impressed by the 
similarity of fluid to solid minerals, have held that oil and gas can be owned in place,? 
although they have been forced to admit that the surface owner’s property in the oil 
and gas terminates when they are drained from beneath his land by a neighbor.’ Other 
courts have held that there can be no ownership of oil and gas in place, and that prop- 
erty in them vests only when they have been brought to the surface and “reduced to 
possession.’’4 

The underlying confusion as to the physical properties of oil and gas which has led 
to these seemingly inconsistent theories is evident in the opinions of the Supreme Court 
of Illinois. Some pattern of development may, however, be discerned. In the earliest 
case, Bruner v. Hicks,5 the court determined that an oil and gas lease* granting the right 
to use the surface as long as oil and gas were produced created a freehold interest. Sub- 
sequently the description of this interest was qualified by the statement that it would 
not support an “action of ejectment or other real action,”’ thus indicating that the 


* 40 F. Supp. 316 (Ill. 1941). 

* Texas Co. v. Daugherty, 107 Tex. 226, 176 S.W. 717 (1915); Stephens County v. Mid- 
Kansas Oil & Gas Co., 113 Tex. 160, 254 S.W. 290 (1923); Gas Products Co. v. Rankin, 63 
Mont. 372, 207 Pac. 993 (1922); Hague v. Wheeler, 157 Pa. 324, 27 Atl. 714 (1893); see West- 
moreland and Cambria Natural Gas Co. v. DeWitt, 130 Pa. 235, 18 Atl. 724 (1889). 

3 Prairie Oil & Gas Co. v. State, 231 S.W. 1088 (Tex. Com’n App. 1921); Barnard v. 
Monongahela Natural Gas Co., 216 Pa. 362, 65 Atl. 801 (1907); Jones v. Forest Oil Co., 194 
Pa. 379, 44 Atl. 1074 (1900); Hague v. Wheeler, 157 Pa. 324, 27 Atl. 714 (1893); 1 Summers, 
Oil and Gas 117 et seq. (perm. ed. 1938). 

4 Ohio Oil Co. v. Indiana, 177 U.S. 190 (1900); Callahan v. Martin, 3 Cal. (2d) 110, 43 P. 
(ad) 788 (1935); Frost-Johnson Lumber Co. v. Salling’s Heirs, 150 La. 756, 91 So. 207 (1922); 
Rich v. Doneghey, 71 Okla. 204, 177 Pac. 86 (1918); Heller v. Dailey, 28 Ind. App. 555, 63 
N.E. 490 (1902). 

5 230 Ill. 536, 82 N.E. 888 (1907). 


* No distinction has been made in Illinois between the interest created under an oil lease 
and that created by a grant of oil since both are of indefinite duration, lasting as long as oil and 
gas are produced. Triger v. Carter Oil Co., 372 Ill. 182, 23 N.E. (2d) 55 (1939); Transconti- 
nental Oil Co. v. Emmerson, 298 Ill. 394, 131 N.E. 645 (1921); Watford Oil and Gas Co. v. 
Shipman, 233 Ill. 9, 84 N.E. 53 (1908). 


? Watford Oil and Gas Co. v. Shipman, 233 Ill. 9, 12, 84 N.E. 53, 54 (1908). 
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court considers the interest non-possessory, i.e., “incorporeal.”’* In addition, the court 
has repeatedly held that no interest in the oil and gas in place can be conveyed by 
lease or grant.? In recent decisions construing oil and gas leases and grants the Illinois 
court seems to describe the interest created as twofold, consisting of 1) the right, either 
implied or expressly granted, to use the surface for exploring and producing operations, 
and 2) the right to reduce the petroleum, when found, to possession.** Although the 
Illinois court has never done so, one may describe the first of these rights as an ease- 
ment; the second, as a profit. 


Since these two rights would seem to be “‘incorporeal,’’” the court might have found 
that the interests of the plaintiff in the instant case had been lost by abandonment." 


® Bigelow and Madden, Introduction to the Law of Real Property 38 (2d ed. 1934); Digby, 
History of the Law of Real Property 305 et seq. (sth ed. 1897). 


* The court has said that a grant of oil was not a grant “of the oil that is in the ground, but 
to such part thereof as the grantee may find.” Watford Oil and Gas Co. v. Shipman, 233 Ill. 9, 
12-13, 84 N.E. 53-54 (1908). This was the first case to make this clear, since the court had 
said, “. . . . title to the oil and gas in said lands did not vest . . . . until the oil and gas were dis- 
covered and appropriated... .. ” Bruner v. Hicks, 230 Ill. 536, 542, 82 N.E. 888, 891 (1907) 
(italics added). Such language might be construed to mean that upon initial discovery and 
appropriation title to the oil and gas im situ vested in the grantee. In the Watford case the 
court further stated that oil and gas were not susceptible of ownership distinct from the soil. 
This statement is the key to the next step taken by the court in Poe v. Ulrey, 233 Ill. 56, 62, 84 
N.E. 46, 48 (1908), where the court said that oil and gas “belong to the owner of the land under 
which they are located so long as they remain there, but when they escape and go under other 
land the title of the former owner is lost.” On the whole, what the Illinois court appears to say 
is that the landowner can own the oil and gas beneath his land because this ownership is 
coupled with ownership of the soil, but that such ownership may not be effectively transferred 
to a grantee or a lessee apart from ownership of the soil. The court has not, however, main- 
tained this position consistently. In Conover v. Parker, 305 Ill. 292, 137 N.E. 204 (1922), 
where the court had before it a devise of the oil and gas, and in Triger v. Carter Oil Co., 372 
Til. 182, 23 N.E. (2d) 55 (1939), where the court had a mineral deed under consideration, it 
apparently held that these instruments did convey the grantor’s interest in the form of owner- 
ship of the oil and gas. The court did hold in these cases, however, that the leases to which 
these instruments were subject did not convey ownership in place, but only the rights to go 
upon the land and to take oil and gas. Thus, an internal inconsistency appears within these 
cases. Note 6 supra. They are also inconsistent with the repeated assertion of the Illinois 
court, beginning with the Watford case, that there can be no ownership of oil and gas distinct 
from the soil. 

© See Triger v. Carter Oil Co., 372 Ill. 182, 23 N.E. (2d) 55 (1939); Transcontinental Oil 
Co. v. Emmerson, 298 Ill. 394, 131 N.E. 645 (1921); Watford Oil and Gas Co. v. Shipman, 
233 Ill. 9, 84 N.E. 53 (1908). 

™ On the other hand, courts which describe the interest created by an oil and gas lease as 
a profit imply that the lessee has a right to go on the land from his right to take the oil and 
gas. La Laguna Ranch Co. v. Dodge, 114 P. (2d) 351 (Cal. 1941); Hardcastle v. McCluskey, 
139 Kan. 757, 33 P. (2d) 127 (1934); Boatman v. Andre, 44 Wyo. 352, 12 P. (2d) 370 (1932); 
Rich v. Doneghey, 71 Okla. 204, 177 Pac. 86 (1918). 

™ 3 Tiffany, Real Property 429 (3d ed. 1939); Bigelow and Madden, Introduction to the 
Law of Real Property 48 (2d ed. 1934). 

*3 Boatman v. Andre, 44 Wyo. 352, 12 P. (2d) 370 (1932) (profit); Tietjen v. Meldrim, 169 
Ga. 678, 151 S.E. 349 (1930) (easement); see Dikes v. Miller, 24 Tex. 417, 424 (1859); 3 Wash- 
burn, Real Property 60 et seq. (3d ed. 1868). 
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The plaintiffs had evidenced their intent to abandon by failure to designate any sur- 
face upon which operations might be conducted and by non-user for twenty-six years. 
The failure to discuss this possibility may have been due to the fact that in Transcon- 
tinental Oil Co. v. Emmerson“ the Illinois Supreme Court had said that an oil and gas 
lease created a “‘corporeal interest,”*5 a type of interest which cannot ordinarily be lost 
by abandonment.* But in that case the question was whether oil and gas leases were 
tangible property within the terms of a statute fixing the amount of taxation upon for- 
eign corporations licensed to do business in Illinois. Since the statute defined tangible 
property as “corporeal property,’’” it may be argued that the court’s decision charac- 
terized the interest as “‘corporeal” only within the restricted meaning of the statute."* 
The Transcontinental case is consequently not controlling in the instant case. 

The practical inability of the plaintiffs to extract oil and gas might be used as an al- 
ternative ground for holding that they retained no interest under the grant. This 
possibility was suggested by the court: “If it were certain that without the right to 
use the surface, the coal company could have no enjoyment of the oil and gas, it might 
well be that the grant would fail. ... . 9 Such a result the court avoids by suggesting 
that the underlying oil and gas might be exploited by means of oblique wells drilled 
from adjoining premises. It is questionable, however, whether this expedient consti- 
tutes effective “enjoyment” of the oil and gas from the standpoint of either the gran- 
tees or the public. In the first place, if the tract involved is large, a very considerable 
part of the oil and gas may be irretrievably lost to the grantees and to the community 
for the reason that the effective producing radius of a well is only three to four hundred 
feet from the bottom of the hole.?° Second, since the pumping of oblique wells is much 

4 298 Ill. 394, 131 N.E. 645 (1921). 

*s The use of the term “corporeal” to describe the interest created by an oil and gas lease 
seems inconsistent with the statement of the Illinois court in Watford Oil and Gas. Co. v. 
Shipman, 233 Ill. 9, 84 N.E. 53 (1908), that such an interest would not sustain an action of 
ejectment. Note 8 supra. The interest created by an oil and gas grant or lease, as described by 
the Illinois court in previous cases, is elsewhere considered an incorporeal interest. Dark v. 
Johnston, 55 Pa. 164 (1867); Kelly v. Keys, 213 Pa. 295, 62 Atl. 911 (1906); Union Petroleum 
Co. v. Bliven Petroleum Co., 72 Pa. 173 (1872); Schiffman v. Richfield Oil Co., 8 Cal. (2d) 211, 
64 P. (2d) 1081 (1937); Callahan v. Martin, 3 Cal. (2d) 110, 43 P. (2d) 788 (1935); Rich v. 
Doneghey, 71 Okla. 204, 177 Pac. 86 (1918); Kolachny v. Galbreath, 26 Okla. 772, 110 Pac. 
go2 (1910); Frost-Johnson Lumber Co. v. Salling’s Heirs, 150 La. 756, 91 So. 207 (1922); 
Frost-Johnson Lumber Co. v. Nabors Oil & Gas Co., 149 La. 100, 88 So. 723 (1921); Boatman 
v. Andre, 44 Wyo. 352, 12 P. (2d) 370 (1932); Burden v. Gypsy Oil Co., 141 Kan. 147, 40 P. 
(ad) 463 (1935); Ford v. Ball, 76 W. Va. 663, 86 S.E. 562 (1915); Walla Walla Oil, Gas & Pipe 
Line Co. v. Vallentine, 103 Wash. 359, 174 Pac. 980 (1918); Wagner v. Mallory, 169 N.Y. sor, 
62 N.E. 584 (1902); Shepherd v. McCalmont Oil Co., 38 Hun (N.Y.) 37 (1885); Heller v. 
Dailey, 28 Ind. App. 555, 63 N.E. 490 (1902). 

* Tietjen v. Meldrim, 169 Ga. 678, 151 S.E. 349 (1930); Cameron v. Bustard, 119 Wash. 
266, 269, 205 Pac. 385, 386 (1922); see United Mining Co. v. Morton, 174 Ky. 366, 377, 192 
S.W. 79, 83 (1917); 3 Washburn, Real Property 60 et seq. (3d ed. 1868). 

7 Tl. L. (1919) 312, at § 137. 

In the following year in Conover v. Parker, 305 Ill. 292, 137 N.E. 204 (1922), the same 
court said that an oil and gas lease conveyed no interest in the land. 

* Chicago, Wilmington & Franklin Coal Co. v. Minier, 40 F. Supp. 316, 320 (Ill. 1941). 

* See Glassmire, Oil and Gas Leases and Royalties 20-21 (2d ed. 1938). 
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less efficient than the pumping of normal vertically-drilled wells, operations will be- 
come unprofitable more quickly than they otherwise might, resulting in a loss of an 
additional portion of the oil and gas. Third, the grantee may find it difficult or impossi- 
ble to secure drilling rights from a neighbor who can himself drain the oil and gas from 
beneath the tract without incurring liability to either the owner of the surface or the 
owner of the right to take the oil. 

Further difficulties will result. Any rule which would separate the right to use the 
surface from the right to take oil and gas would lessen the alienability of both the sur- 
face and sub-surface rights to the tract. The separation might preclude the effective 
operation and administration of proration or unitization plans for petroleum conserva- 
tion," since the mechanics of these plans are based upon surface area. It would thus 
seem preferable to hold that both the right, express or implied, to use the surface and 
the right to take the oil and gas must be present in order to sustain a lease or grant of 
these minerals.” 


Suretyship—Protection of Co-makers under Soldiers’ and Sailors’ Civil Relief Act 
of 1940—{New York].—The plaintiff, co-maker of a note made by a person later in- 
ducted into military service, sought a stay of enforcement of his liability on the note 
under Section 103 of the Soldiers’ and Sailors’ Civil Relief Act of 1940." Held, that 
Section 103 authorizes stays only in favor of sureties, guarantors, and endorsers and 
hence is inapplicable to co-makers. In re Iizkowits. 

The Soldiers’ and Sailors’ Civil Relief Act of 19405 is virtually a reenactment of the 
1918 act‘ of the same title. To protect the man in service from undue hardship the act 


t These plans are designed to prevent physical and economic waste of oil and gas through 
cooperative development by all the owners of land overlying a common source of supply. 
N.M. Stat. Ann. (Courtwright, Supp. 1938) c. 97, § 812; Kan. Gen. Stat. Ann. (Corrick, Supp. 
1939) §$§ 55-603, 55-604; Okla. Stat. (Harlow, Supp. 1940) § 11574; La. Gen. Stat. Ann. 
(Dart, Supp. 1939) § 9482; Ark. Acts (1939) 2109. 

* Courts discussing the problem indicate that the right to take oil cannot exist without the 
right to use the surface. Morgan v. McGee, 117 Okla. 212, 245 Pac. 888 (1926); see Richfield 
Oil Co. v. Hercules Gasoline Co., 112 Cal. App. 431, 434, 297 Pac. 73, 75 (1931); In re Lathrap, 
61 F. (ad) 37, 41 (C.C.A. oth 1932). In the instant case the court mentions the unreported Illi- 
nois circuit court opinion, Roth v. Texas Oil Co., which held that where the deed expressly 
provided that the right to mine should not include the right to break the surface, the grant of 
minerals did not convey the right to drill for oil. The court distinguishes the Roth case as 
dealing with the original grant and not with the effect of a condition subsequent as in the 
instant case. However, since the basic question in either case is whether the right to the sur- 
face may be effectively separated from the right to take the oil and gas, there seems to be no 
distinction between such separation in an original grant and separation as the result of opera- 
tion of a condition subsequent. 

*54 Stat. 1178, at § 103 (1940), so U.S.C.A. App. § 513 (Supp. 1941). This section 
is identical with § 103 of the 1918 act. 40 Stat. 440 (1918), so U.S.C.A. App. § 104 (Supp. 
1941). 

*177 Misc. 269, 30 N.Y.S. (2d) 336 (S. Ct. 1941). 

3 " Stat. 1178, at § 100 et seq. (1940), so U.S.C.A. App. § 510 et seq. (Supp. 
194I). 

4 40 Stat. 440, at § 100 et seq. (1918), so U.S.C.A. App. § ror et seq. (Supp. 1941). The 
few changes in phraseology were made because the United States was not at war in 1940. 
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provides for the exercise of discretionary moratory power by the courts.s In the per- 
formance of this function the courts are primarily influenced by two considerations: 
first, whether the man in service is able to appear and defend, and second, whether a 
default on an obligation by reason of the change in his income will lead to an unjust 
forfeiture.* Section 103 of both the 1918 and 1940 acts is entitled “Protection of per- 
sons secondarily liable” and reads: 


(1) Whenever pursuant to any of the provisions of this Act the enforcement of any obliga- 
tion or liability, the prosecution of any suit or proceeding, the entry or enforcement of any 
order, writ, judgment, or decree, or the performance of any other act, may be stayed, post- 
poned, or suspended, such stay, postponement, or suspension may, in the discretion of the 
court, likewise be granted to sureties, guarantors, endorsers, and others subject to the obligation 
or liability, the performance or enforcement of which is stayed, postponed, or suspended. 

(2) When a judgment or decree is vacated or set aside in whole or in part, as provided in this 
Act, the same may, in the discretion of the court, likewise be set aside and vacated as to any 
surety, guarantor, endorser, or other person liable upon the contract or liability for the enforcement 
of which the judgment or decree was entered.” 


The question whether accommodation makers or co-makers,* who are not specifi- 
cally mentioned, are protected has arisen in four cases, and only the instant case holds 
that they are not. Congressional reports fail to disclose the policy behind the inclusion 
of Section 103 in the statute. It may be suggested, however, that were service in the 
armed forces made a purely personal defense, available only to the principal debtor,"* 


§ 54 Stat. 1178, at §§ 103, 201, 203, 204, 300 (1940), 50 U.S.C.A. App. §§ 513, 521, 523, 524, 
530 (Supp. 1941). 

6 Cortland Savings Bank v. Ivory, 27 N.Y.S. (2d) 313 (S. Ct. 1941) (court prevented mort- 
gage foreclosure by allowing defendant in service to make small payments); Griswold v. Cady, 
27 N.Y.S. (2d) 302 (S. Ct. 1941) (in personal injury suit stay granted to wife of man in service), 
Jamaica Savings Bank v. Bryan, 175 Misc. 978, 25 N.Y.S. (2d) 17 (S. Ct. 1941), motion to 
strike granted 176 Misc. 215, 25 N.Y.S. (2d) 641 (S. Ct. 1941) (stay not granted to one who 
has only nominal interest in mortgaged premises); Fennell v. Frisch’s Adm’r, 192 Ky. 535, 
234 S.W. 198 (1921) (stay not granted to a defendant who was able to appear); Ilderton v. 
Charleston Consolidated R. Co., 113 S.C. 91, 101 S.E. 282 (1919) (defendant employer granted 
stay where employee was in service and could not appear 'to testify); Dietz v. Treupel, 184 
App. Div. 448, 170 N.Y. Supp. 108 (1918) (stay not granted to soldier whose complaint was 
inability to advertise property to be sold at judicial sale). 

7 Italics added. 


* N.Y. Negotiable Instruments Law (McKinney, 1917) § 55 defines an accommodation 
party as “‘.... one who has signed the instrument as maker, drawer, acceptor or indorser, 
without receiving value therefor, and for the purpose of lending his name to some other person. 
Such a person is liable on the instrument to a holder for value, notwithstanding such holder at 
the time of taking the instrument knew him to be only an accommodation party.” 

* In re Itzkowitz, 177 Misc. 269, 30 N.Y.S. (2d) 336 (S. Ct. 1941); Akron Auto Finance Co. 
v. Stonebraker, 66 Ohio App. 507, 35 N.E. (2d) 585 (1941); Morris Plan Bank v. Waldman, 
C.C.H. War Law Serv. ¥ 19,511 (Munic. Ct. D.C. 1941); Modern Industrial Bank v. Zaentz, 
177 Misc. 132, 29 N.Y.S. (2d) 969 (Munic. Ct. 1941). Only the last case considers the ques- 
tion whether a stay must be granted to the man in service before the court may protect other 
defendants under § 103. There is no record of cases involving co-makers under § 103 of the 
1918 act. 

% The Availability of a Principal’s Defenses to His Uncompensated Surety, 46 Yale L. J. 
833, 834, 835 (1937). 
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security parties would ultimately be called upon to bear a burden which, before the 
passage of the Selective Service Act, was not within their expectations." And if secu- 
rity parties were permitted to seek reimbursement from the principal debtors, the entire 
purpose of the relief act would be nullified.” Mere non-mention of sureties who sign as 
co-makers is hardly sufficient to bar them from protection under Section 103, in view 
of the statutory language extending protection to “sureties, guarantors, endorsers, and 
others subject to the obligation.”*3 Indeed the principle of ejusdem generis" suggests that 
co-makers are included, since it is well-settled that security parties who sign as co- 
makers are sureties.'s 

It may be argued that the title of Section 103, “Protection of persons secondarily li- 
able,” impliedly excludes accommodation makers,"* who are primarily liable.*?7 This 
argument proves too much, however, since sureties, who are specifically mentioned, are 
also primarily liable.** Thus, the inclusion of sureties strongly supports the conclusion 


*t For example, the principal debtor’s service in the armed forces may be distinguished from 
bankruptcy which is one of the risks against which the surety secured the creditor. The 
Availability of a Principal’s Defenses to His Uncompensated Surety, 46 Yale L.J. 833, 835 n. 22 
(1937). 

2 54 Stat. 1178, at § 100 (1940), 50 U.S.C.A. App. § 510 (Supp. 1941). 

"3 Italics added. 

4 2 Sutherland, Statutory Construction § 422 (Lewis’ ed. 1904). 


*s Read v. Cutts, 7 Greenl. (Me.) 186 (1831); Hederman v. Cox, 188 Miss. 21, 193 So. 19 
(1940); Bellows v. Blake, 106 Vt. 204, 170 Atl. 906 (1934); Sturges, Suretyship and Guaranty, 
14 Encyc. Soc. Sci. 482, 485 (1934); 1 Brandt, Law of Suretyship and Guaranty § 1 n. 1 (3d 
ed. 1905); Rowlatt, Law of Principal and Surety 5 (1899). The New York cases on this point, 
however, are in confusion. Cases squarely holding that a co-maker is a surety are: Goldberg 
v. Albert, 161 Misc. 281, 291 N.Y. Supp. 855 (Munic. Ct. 1936); Salzberg v. Deutsch, 150 Misc. 
870, 270 N.Y. Supp. sos (Munic. Ct. 1934); Horton v. Dow, 10 N.Y. St. Rep. 139 (S. Ct. 1887); 
cf. Modern Industrial Bank v. Zaentz, 177 Misc. 132, 134, 29 N.Y.S. (2d) 969, 972 (Munic. Ct. 
1941) (questioning New York authority that co-makers are not sureties). Contra: Adamson 
v. Adamson, 251 App. Div. 187, 295 N.Y. Supp. 506 (1937); Nat’l Citizens’ Bank v. Toplitz, 
81 App. Div. 593, 81 N.Y. Supp. 422 (1903), aff'd on other grounds 178 N.Y. 464, 71 N.E.1 
(1904); In the Matter of the Estate of Craven, 171 Misc. 825, 13 N.Y.S. (2d) 987 (Surr. Ct. 
1939); Stricks v. Siegel, 135 Misc. 608, 238 N.Y. Supp. 154 (Munic. Ct. 1929), modified 138 
Misc. 266, 245 N.Y. Supp. 372 (S. Ct. 1930). 

16 N.Y. Negotiable Instruments Law (McKinney, 1917) § 3 defines primary liability and 
secondary liability as follows: “The person ‘primarily’ liable on an instrument is the person 
who by the terms of the instrument is absolutely required to pay the same. All other parties 
are ‘secondarily’ liable.” The Negotiable Instruments Law has no definition of the nature of 
the liability of a surety. See Goldberg v. Albert, 161 Misc. 281, 283, 291 N.Y. Supp. 855, 857 
(Munic. Ct. 1936). 

17 Modern Industrial Bank v. Zaentz, 177 Misc. 132, 29 N.Y.S. (2d) 969 (Munic. Ct. 1941); 
Adamson v. Adamson, 251 App. Div. 187, 295 N.Y. Supp. 506 (1937); Davenport & Harris 
Undertaking Co. v. Roberson, 219 Ala. 203, 121 So. 733 (1929); Nat’l Citizens’ Bank v. Top- 
litz, 81 App. Div. 593, 81 N.Y. Supp. 422 (1903), aff’d on other grounds 178 N.Y. 464, 71 
N.E. 1 (1904). 

*8 Newark Finance Corp. v. Acocella, 115 N.J.L. 388, 180 Atl. 862 (1935); Howell v. 
Com’r, 69 F. (2d) 447 (C.C.A. 8th 1934); Peterson v. Miller Rubber Co., 24 F. (2d) 59 (C.C.A. 
8th 1928); 4 Williston, Contracts § 1211 (rev. ed. 1936); Sturges, Suretyship and Guaranty, 
14 Encyc. Soc. Sci. 482, 484 (1934). Arant, Law of Suretyship and Guaranty § 16, at 24 
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that the term “secondarily liable” was not used in its technical sense but was merely 
intended to indicate those persons whose liability on an obligation is other than that of 
principal debtor. 

There appear to be no reasons of policy for excluding co-makers from Section 103. 
Contract clauses spelling out the liability of the principal debtor indicate that it makes 
little real difference to loan companies whether the obligation is secured by a co-maker 
or by another type of surety."? In view of the many variations on the suretyship rela- 
tion, however, loan companies ordinarily designate uncompensated security parties as 
co-makers since this type of surety is specifically and narrowly defined by statute,?° and 
confusion and uncertainty is thus avoided. But this mere convenience in terminology 
should not lead to a substantial difference in result and should not bar accommodation 
makers from the group protected by Section 103. Furthermore, when it is considered 
that a compensated surety may be protected by Section 103, it becomes even more 
difficult to support a result whereby an accommodation maker, who by definition de- 
rives no benefit from the obligation incurred, is not protected. And finally, the prac- 
tice of interpreting the act liberally justifies the inclusion in Section 103 of all persons 
who, though not named, are situated similarly to those specifically covered. 


Taxation—Immunity from Sales Tax of Contractors under Construction Con- 
tracts with United States—{United States].—On the order of “‘cost-plus-a-fixed-fee” 
contractors the plaintiff, an Alabama lumber dealer, sold building materials to be used 
in the construction of an army camp in the same state. Pursuant to a state statute' im- 
posing a tax on the gross retail sales price of tangible personal property, the plaintiff 


was assessed on the basis of these sales. The assessment was protested, the United 
States intervened on behalf of the plaintiff, and an appeal was taken to the state courts. 
On certiorari from the United States Supreme Court to the Supreme Court of Alabama, 
held, that the immunity of the Government implied from the Constitution did not 
extend to the cost-plus-a-fixed-fee contractors,’ since they and not the United States 
Government had purchased the materials; and that the plaintiff could have exacted 
the tax from the contractors and is therefore subject to the assessment, despite the 
fact that under the construction contract the Government had agreed to pay all costs 


(1931), states that, ‘““The contracts of the surety, guarantor and indorser are all accessory, but 
the former is primarily liable while the two latter are only secondarily liable.” 

’? Thus, for example, the instrument involved in Modern Industrial Bank v. Zaentz, 177 
Misc. 132, 135, 29 N.Y.S. (2d) 969, 973 (Munic. Ct. 1941), provides that “‘. . . . the undersigned 
shall... . provide such additional co-makers, guarantors or sureties as shall be satisfactory 
to the holder .... that the holder thereof may accept other co-makers, guarantors, sure- 


» Note 8 supra. 


* Dietz v. Treupel, 184 App. Div. 448, 170 N.Y. Supp. 108 (1918); Griswold v. Cady, 27 
N.Y.S. (2d) 302 (S. Ct. 1941), noted in 55 Harv. L. Rev. 304 (1941) (§ 103 extended to protect 
a wife who was jointly liable with her husband, a soldier, in a negligence action). 

* Ala. Code Ann. (Michie, 1941) tit. 51, §§ 752-86. 

* This conclusion is inferred from the Court’s opinion. See discussion accompanying notes 
21 and 22 infra. 
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of the contractors, since Congress had not granted them immunity from state taxa- 
tion. Alabama v. King & Booszer.3 

The doctrine of implied governmental immunity from taxation‘ has been in great 
confusion since the recent Supreme Court case of Graves v. New York ex rel. O’Keefes 
That decision, concerned with the immunity of the salary of an employee of the HOLC 
from state income taxes, is open to several interpretations. First, the test for granting 
immunity might be whether the tax, by the wording of the statute, is imposed on the 
Government rather than on the person—a test of directness.6 From the Court’s state- 
ment that the income tax “is measured by income which becomes the property of the 
taxpayer,”? it may follow that these employees are to be classified with private con- 
tractors,* whose property is not impliedly immune from taxation.® This interpretation 

3 62 S. Ct. 43 (1941). 

4 The doctrine is usually traced to the decision in McCulloch v. Maryland, 4 Wheat. 
(U.S.) *316 (1819); see Conlon, Express or Implied Exclusions from Consumption Excises— 
Types of Consumers, 8 Law and Contemporary Problems 594, 603 et seq. (1941). But see 
Nichols, The Relation between the Power of Taxation and the Power of Destruction, 20 Bos- 
ton U. L. Rev. 435, 436, 439-40 (1940), where the doctrine is traced to Weston v. Charleston, 
2 Pet. (U.S.) *449 (1829). 

§ 306 U.S. 466 (1939). 

6 This test was first stated by the Court in James v. Dravo Contracting Co., 302 U.S. 134, 
149, 160 (1937), where a tax on the gross income of a private contractor working for the 
Government was upheld, although it was recognized that the actual burden of the tax could 
be shifted to the Government. 

7 Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 480 (1939). 


* The Court indicated that employees and contractors are alike, in that both “deal” with 
the Government, when it stated that it is not enough to invalidate a tax “that the expenses of 
the one government might be lessened if all those who deal with it were exempt from taxation 
by the other.” Ibid., at 483 n. 3. 

* The Court early distinguished between taxation upon the governmental operation of a 
governmental agent and taxation upon the property of the agent. See McCulloch v. Maryland, 
4 Wheat. (U.S.) *316, *436 (1819). This distinction was later applied using the terms “gov- 
ernmental” and “proprietary” in cases involving taxes on railroads which, because of agree- 
ments with the Government, were said to be “governmental agents” and therefore free from 
state taxation upon their governmental operations but not upon their property. Railroad 
Co. v. Peniston, 18 Wall. (U.S.) 5 (1873); Thomson v. Pacific R., 9 Wall. (U.S.) 579 (1869); 
cf. Indian Motocycle Co. v. United States, 283 U.S. 570 (1931), restricted to its particular 
facts in James v. Dravo Contracting Co., 302 U.S. 134, 151 (1937). The “governmental-pro- 
prietary” distinction has been completely abandoned, but the railroad cases are analogous, on 
their facts, to more recent contractor cases where the Court implies no tax immunity even 
though the tax is passed on to the Government through increased costs. James v. Dravo 
Contracting Co., 302 U.S. 134 (1937); Trinityfarm Construction Co. v. Grosjean, 291 U.S. 
466 (1934), rehearing den. 292 U.S. 604 (1934); Baltimore Shipbuilding and Dry Dock Co. v. 
Baltimore, 195 U.S. 375 (1904). A wholly owned governmental instrumentality, however, 
can have only governmental interests and is immune from state taxation. Federal Land Bank 
v. Bismarck Lumber Co., 62 S. Ct. 1 (1941); Pittman v. HOLC, 308 U.S. 21 (1939); Ashwander 
v. TVA, 297 U.S. 288 (1936); Philipsborn and Cantrill, Immunity from Taxation of Govern- 
mental Instrumentalities, 26 Georgetown L. J. 543, 544 0. 3 (1938). But see United States v. 
Brown, 41 F. Supp. 838, 840 (Fla. 1941). Immunity was accorded to a private corporation which 
produced planes only for the Government during the first World War. Clallam County v. 
United States, 263 U.S. 341 (1923); cf. Boeing Airplané Co. v. Com’n, 153 Kan. 712, 113 P. 
(2d) 110 (1941). This holding can be distinguished from private contractor cases on the ground 
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seems to indicate that the Court has abandoned its traditional classification of such 
employees as governmental instrumentalities.*° Second, the Court has indulged in 
language of economic burden," implying that the test is whether the incidence of the 
tax is, as a matter of fact, on the Government. Under this view Government employees 
must retain their instrumentality status inasmuch as the Court has refused to apply the 
incidence test in a case involving private contractors. And third, the Graves case is 
open to the interpretation that the Court will no longer recognize constitutional im- 
munity for governmental instrumentalities.*s Although the Court there recognized an 
immunity for the HOLC to the extent of the specific statutory grant, it said that “‘its 
real property is subject to tax to the same extent as other real property,’’*4 presumably 
because the real property was not included in the congressional grant of immunity, and 
despite the fact that property of the Government has always been held free from tax. 
More specifically as regards instrumentalities, the Court said that the “silence of Con- 
gress implies immunity no more than does the silence of the Constitution.”** Pittman 
». HOLC*? may strengthen this view, for it may well be argued that the Court in that 
case would not have found for the first time that Congress had power to grant tax im- 
munity to the HOLC when the operation taxed would clearly have been within the 
doctrine of constitutional immunity,"* unless that doctrine were no longer accepted.'9 
Since the Court has often indicated that in tax immunity matters there is no distinc- 
tion between Government and governmental instrumentality,?° it would follow that if 


that, though privately owned, all corporate business was in the interest of the Government or 
in the exercise of a governmental function. 

* Collector v. Day, 11 Wall. (U.S.) 113 (1870); New York ex rel. Rogers v. Graves, 299 
U.S. 401 (1937) [both overruled in Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 486 
(1939)]; Dobbins v. Com’rs, 16 Pet. (U.S.) *435 (1842). 

11“... . the only possible basis for implying a constitutional immunity from state income 
tax of the salary of an employee of the national government or of a governmental agency is that 
the economic burden of the tax is in some way passed on so as to impose a burden on the na- 
tional government tantamount to an interference by one government with the other in the 
performance of its functions.” Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 481 (1939). 

= “But if it be assumed that the gross receipts tax may increase the cost to the Govern- 
ment, that fact would not invalidate the tax.” James v. Dravo Contracting Co., 302 U.S. 134, 
160 (1937). 

"3 Nichols, op. cit. supra note 4, at 445-46. 

™ Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 479 (1939). 


"Van Brocklin v. Tennessee, r17 U.S. 151 (1886); Lee v. Osceola & Little River Road 
Improvement District, 268 U.S. 643 (1925). But cf. United States v. Alabama, 313 U.S. 274 
(1941), noted in 40 Mich. L. Rev. 290 (1941). 

** Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 480 (1939). 

*1 308 U.S. 21 (1939), noted in 39 Col. L. Rev. 1418 (1939); 38 Mich. L. Rev. 738 (1940). 

* The tax was on the recording of mortgages, an operation which was necessary to the 
proper functioning of the HOLC and, therefore, a governmental operation. Note 9 supra. 

** The Pittman case may mean only that there was no need to imply a constitutional im- 
munity since Congress had granted immunity to the HOLC which the Court has long indi- 
cated that Congress has the power to do. Thomson v. Pacific R., 9 Wall. (U.S.) 579, 588-89 
(1869); see Helvering v. Gerhardt, 304 U.S. 405, 411 n. 1 (1938). 

* The Court has said “.. . . all activities of government constitutionally authorized by 
Congress must stand on a parity with respect to their constitutional immunity from taxation.” 
Graves v. New York ex rel. O'Keefe, 306 U.S. 466, 477 (1939); see Pittman v. HOLC, 308 
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instrumentalities have no immunity apart from statutory immunity, the Government 
itself has none. Constitutional immunity would thus be entirely replaced by the doc- 
trine that immunity can be created only by Congress. 

By granting certiorari in the instant case, the Court eliminated this confusion at 
least to the extent of assuming a constitutional immunity from state taxation for the 
Federal Government. The Government did not even argue that the contractors were 
general agents or instrumentalities of the United States; the question considered by 
the Court was whether cost-plus-a-fixed-fee contracts constitute the Government or the 
contractors the “real” purchasers. This consideration was relevant only on the assump- 
tion that, if the Government itself was the real purchaser, a buyers’ sales tax could not 
be imposed. A buyers’ sales tax would be permissible, however, if the contractors were 
the purchasers even though the actual burden of the tax were ultimately borne by the 
Government.” If the Court had not operated on this assumption, it would not have 
entered into so minute a consideration of the terms of the contract for the purpose of 
determining the real purchasers. The instant case reaffirms the doctrine that at least 
a tax placed directly on the Government will be declared unconstitutional. 

The instant case does not, however, eliminate the confusion in regard to the tax im- 
munity of governmental instrumentalities. If the Court is to be taken at its word that 
there is no distinction between Government and governmental] instrumentality ,*3 there 
must also be a constitutional immunity for instrumentalities. It is not impossible, how- 
ever, that the Court recognizes a distinction between Government and instrumental- 
ity,?4 the former operating under a constitutional immunity, the latter being immune 
only when Congress specifically grants an immunity. Such a doctrine would be difficult 
to apply, however, and would necessitate an arbitrary classification of functions.’ 


U.S. 21, 32 (1939); Metcalf & Eddy v. Mitchell, 269 U.S. 514, 524 (1926). It has made no dis- 


tinction between taxes on sales to the United States Army, the Department of the Interior, the 
TVA, the Coast Guard, or a Veterans’ Hospital, and has treated all as being taxes upon sales 
to the United States. Graves v. Texas Co., 298 U.S. 393 (1936); Panhandle Oil Co. v. Missis- 
sippi ex rel. Knox, 277 U.S. 218 (1928), both overruled in Alabama v. King & Boozer, 62 
S. Ct. 43, 45 (1941). 

** The Court agreed that they were not instrumentalities. Alabama v. King & Boozer, 62 
S. Ct. 43, 45 (1941). Cf. James v. Dravo Contracting Co., 302 U.S. 134 (1937); Trinityfarm 
Construction Co. v. Grosjean, 291 U.S. 466 (1934). 

* There can be no doubt in the instant case that the Government must pay the tax, since 
it must pay all the costs of the contractors. There may have been some doubt whether the 
Government would ultimately pay the tax in Graves v. New York ex rel. O’Keefe, 306 U.S. 
466, 480 et seq. (1939). 

23 Note 20 supra. 


#4 This may not be the only instance of such a distinction; cf. Keifer & Keifer v. RFC, 
306 U.S. 381 (1939), where, perhaps under special circumstances, a federal instrumentality is 
said not to be free from suit unless Congress says so; it is presumed, however, that the Govern- 
ment itself remains free from suit. Pritchett, The Paradox of the Government Corporation, 
1 Public Administration Rev. 381, 385-86 (1941). 

*5 The difficulty of classification is illustrated by post exchanges, located at Army and Navy 
posts and created by direction of the secretaries of the departments under authority conferred 
by Congress. Conlon, op. cit. supra note 4, at 607-8. These exchanges have been held to be 
governmental instrumentalities and therefore immune from a state license tax. United States 
v. Query, 37 F. Supp. 972 (S.C. 1941), aff’d per curiam rat F. (2d) 631 (C.C.A. 4th 1941), cert. 
den. 62 S. Ct. 295 (1941). 
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The Federal Government wishes to circumvent these state sales taxes without ex- 
tending the principles of tax immunity now established. More recent contracts have 
not allowed for state and local taxes, though earlier ones did,** and department heads 
have attempted to‘claim immunity for the contractors,?’ thus indicating that the War 
and Navy Departments hope to avoid such taxes.** The Treasury and the Depart- 
ment of Justice, however, have been seeking in general to restrict the immunity doc- 
trine,*? presumably in the hope of soon being allowed to tax income from state and 
municipal bonds.3*° Any exemption» as large as that desired by the War and Navy De- 
partments would, however, create a strong feeling in the states that their bonds should 
remain free from taxation. Thus the various departments appear to be working at 
cross purposes. 

But if circumvention is sought, at least three possible methods are available. First, 
even under the present contracts the Government, if it so desires, can furnish the con- 
tractors with materials, and, to take advantage of the Government’s constitutional 
immunity, the War and Navy Departments themselves could make the desired pur- 
chases. Second, since a major point of the Court’s decision rested on the fact that the 
Government was not bound to pay the costs at the time of the contractors’ purchases, a 
removal of this objection by allowing the contractors to bind the Government conclu- 
sively would perhaps be sufficient to constitute the Government the “real” purchaser 


* Conlon, op. cit. supra note 4, at 608. 


27 Prior to the instant case in which Graves v. Texas Co., 298 U.S. 393 (1936), and Panhan- 
dle Oil Co. v. Mississippi ex rel. Knox, 277 U.S. 218 (1928), were overruled, Alabama v. King 
& Boozer, 62 S. Ct. 43, 45 (1941), the War and Navy Departments and the Comptroller of 
the United States treated these cases as still having effect, although they were restricted to 
their specific facts in James v. Dravo Contracting Co., 302 U.S. 134 (1937). United States 
Navy Department, Bureau of Yards and Docks, Some Commentaries on “Cost-Plus-a-Fixed- 
Fee” Contractors 17 (1940). 


* It was estimated that these taxes would amount to $137,000,000 in 1942. Brief for the 
United States in the United States Supreme Court, Alabama v. King & Boozer, App. B, at 
25-26. Since the estimate was made before this country entered the war, itis undoubtedly low. 


* 39 U.S. Att’y Gen. Ops. (Op. 85) 4-6 (Aug. 5, 1939); cf. S. T. 914, 1941-1 Cum. Bull. 458. 


3% Tt has been suggested that there is a way open to Congress to tax these securities if it so 
desired. Powell, Intergovernmental Tax Immunities, 8 Geo. Wash. L. Rev. 1213 (1940). 
But in 1933 Cordell Hull, then Senator, apparently thought a constitutional amendment neces- 
sary. Boudin, The Taxation of Governmental Instrumentalities, 22 Geo. L. J. 1 (1933). 


#' That this exemption would be an innovation is evidenced by several cases in which state 
courts have upheld the application of taxes on sales to contractors for governmental purposes, 
Boeing Airplane Co. v. Com’n, 153 Kan. 712, 113 P. (2d) 110 (1941); Standard Oil Co. v. 
Fontenot, 4 So. (2d) 634 (La. 1941); Standard Oil Co. v. Lee, 145 Fla. 385, 199 So. 325 (1940), 
and to governmental instrumentalities, Federal Land Bank v. Bismarck Lumber Co., 70 N.D. 
607, 297 N.W. 42 (1941), rev’d 62 S. Ct. 1 (1941); Federal Land Bank v. DeRochford, 69 N.D. 
382, 287 N.W. 522 (1939); Western Lithograph Co. v. State Board of Equalization, 11 Cal. 
(ad) 156, 78 P. (2d) 731 (1938), indicating that the states dislike the immunity. The Alabama 
court alone has not allowed collection of the tax. King & Boozer v. State, 3 So. (2d) 572 
(Ala. 1941), rev’d 62 S. Ct. 43 (1941); United States v. Curry, 3 So. (2d) 582 (Ala. 1941), 
rev'd 62 S. Ct. 48 (1941). 

* It is believed that the statutes authorizing cost-plus-a-fixed-fee contracts do not prohibit 
this. 53 Stat. 590, 591 (1939), 34 U.S.C.A. § 556 (Supp. 1940); 54 Stat. 676, 712 (1940), 41 
U.S.C.A. §§ 129-32 (Supp. 1940). The present contract, however, did not permit the con- 
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and guarantee immunity. Third, although there is a limit beyond which Congress can- 
not go in granting immunity,’ the work being carried on by these contractors is so vital 
to the needs of the Government that, since Congress could presumably create a gov- 
ernmental agency for the task, it could likewise constitute these contractors govern- 
mental instrumentalities and grant them specific tax immunity.35 It would be possible 
however, for the states to thwart the Federal Government’s efforts at tax avoidance by 
changing from a buyers’ to a sellers’ sales tax,3* since, as the present case establishes, 
the test for governmental immunity is whether the tax is placed “directly” on the 
Government. The tax would probably be shifted to the buyer, but the fact that Govern- 
ment costs might be increased “would not invalidate the tax,”3? and a tax which con- 
stitutes the seller a taxpayer instead of a mere tax collector, as he is under a buyers’ 
tax,3* is sufficiently indirect to preclude governmental immunity.+° 


Torts—Duty of Landlord toward Invitee or Licensee—{England].—The plaintiff, 
paying a business visit to a tenant, was injured when the elevator in the defendant 


tractors to bind the Government to pay. Before the Government became liable for the costs 
the approval of a Contracting Quartermaster was required. 


33 Limitation on the taxing power “cannot be so varied or extended as seriously to impair 
either the taxing power of the government imposing the tax or the appropriate exercise of the 
functions of the government affected by it.” Metcalf & Eddy v. Mitchell, 269 U.S. 514, 524 
(1926); see Thomson v. Pacific R., 9 Wall. (U.S.) 579, 588 (1869). 


344 Ashwander v. TVA, 297 U.S. 288 (1936); Osborn v. Bank of the United States, 9 Wheat. 
(U.S.) 738 (1824); McCulloch v. Maryland, 4 Wheat. (U.S.) *316 (1819). 


35 Statutory immunity was denied to these contractors when the House refused to enact the 
Senate’s amendment allowing the Secretary of the Navy to denominate contractors agents of 
the United States for purposes of the contract and to avoid all taxes. 86 Cong. Rec. 7518-10, 
7527-35, 7648 (1940). Under Pittman v. HOLC, 308 U.S. 21 (1939), such a grant would seem 
valid, since the function is essentially governmental. The Court has indicated that Congress 
has power under the Constitution to grant a broader immunity than would be implied from the 
Constitution alone. Shaw v. Gibson-Zahniser Oil Corp., 276 U.S. 575, 581 (1928); Thomson 
v. Pacific R., 9 Wall. (U.S.) 579, 589 (1869); see Helvering v. Gerhardt, 304 U.S. 405, 411 n.1 
(1938). 

36 “Sales taxes” take two legal forms: 1) sales taxes technically upon the purchaser, the 
seller being considered merely a collector for the state, and 2) occupation, license, or privilege 
taxes upon the seller measured by his sales. Philipsborn, Jr., The Illinois Supreme Court and 
the Retailers’ Occupation Tax, 31 Ill. L. Rev. 741 (1937). A bare majority of the states have 
sellers’ taxes. Brief for the United States in the United States Supreme Court, Alabama v. 
King & Boozer, App. B, at 29 et seq, The Alabama tax is a buyers’ tax. King & Boozer v. 
State, 3 So. (2d) 572, 578 (Ala. 1941). A use tax could not be changed from a buyers’ toa 
sellers’ tax because it falls on the purchaser, and the states could not thwart the Government’s 
avoidance of use taxes. Cf. Curry v. United States, 62 S. Ct. 48 (1941). 


37 James v. Dravo Contracting Co., 302 U.S. 134, 160 (1937). 

3* Note 36 supra. 

39 A sellers’ tax was apparently approved by the Court in the instant case when it specifi- 
cally overruled Graves v. Texas Co., 298 U.S. 393 (1936), and Panhandle Oil Co. v. Mississippi 


ex rel. Knox, 277 U.S. 218 (1928), note 20 supra. Cf. Western Lithograph Co. v. State Board 
of Equalization, 11 Cal. (2d) 156, 78 P. (2d) 731 (1938): 
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landlord’s building fell to the bottom of the shaft.t The accident was occasioned by the 
negligent re-fastening of an important part? which had been removed by the defendant 
repairman, who had long been under contract to inspect and lubricate the elevator peri- 
odically.3 It was held in the King’s Bench‘ that, although the plaintiff was only a licen- 
see on the premises, the landlord, by making the elevator available, offered the plain- 
tiff a gratuitous carriage and wa‘ therefore liable for breach of the common law duty of 
carriers. The defendant repairman was held liable because he had put forth a danger- 
ous article which by its nature could not be examined by its user. On appeal to the 
Court of Appeal, held, the defendant landlord is not liable, since the owner of an ele- 
vator is not a carrier and the defendant landlord had adequately discharged his legal 
duty of care. The court stated in an elaborate dictum that whether the plaintiff was a 
licensee or an invitee was immaterial. Judgment as to the defendant landlord re- 
versed; judgment as to the defendant repairman affirmed. Haseldine v. Daw and Son, 
Lids 

The instant case represents a tendency against making liability turn on the applica- 
tion of the older categories of “‘invitee’”’ and “licensee.” By settled English law,‘ the 
plaintiff, upon entering premises maintained by the landlord and used in common by 
the tenants, was a licensee. Accordingly, the only duty owed him by the landlord was 
to prevent or warn against concealed defects.? American courts have held persons in 
the plaintiff’s class to be invitees,* to whom the landlord owes the duty of taking reason- 
able care to make the premises reasonably safe.? Traditionally an invitee is defined as 
one who comes on the premises conferring a benefit on the occupier or at least having 


* The elevator was operated by an attendant; no negligence was involved in its operation. 


* The elevator was powered by a cylinder, the head of which had been removed for lubrica- 
tion of the mechanism. The workman replaced the cylinder head at a slant, and the unequal 
strains sheared the fastening bolts. There was a conflict of evidence as to whether the accident 
would have been possible or probable had the elevator been as good as new. 

3 The defendant landlord had no direct warning as to the unsafe condition of the elevator. 
Note 22 infra. 


4 Haseldine v. Daw and Son, Ltd., [1941] 1 All Eng. Rep. 525 (K.B.). 

5 [1941] 3 All Eng. Rep. 156 (C.A.). 

6 Fairman v. Perpetual Investment Building Society, [1923] A.C. 74 (H.L. 1922). The 
differences between the English and American law are brought out in contemporary comment 
on the Fairman case. 56 Irish L.T. 293 (1923); 1 Camb. L.J. 347 (1923); 39 L.Q. Rev. 149 
(1923); 35 Jurid. Rev. 85 (1923); cf. 32 Yale.L.J. 742 (1923); 36 Harv. L. Rev. 485 (1923); 
see also Winfield, Torts 589 (1937). The Fairman case amounted to an overruling of Miller v. 
Hancock, [1893] 2 Q.B. 177 (C.A.), which held that the landlord issued an implied invita- 
tion to all who did business with his tenants and hence had a corresponding duty. In the in- 
stant case there is some discussion as to whether the Fairman case did end any further develop- 
ment of the point. Haseldine v. Daw and Son, Ltd., [1941] 3 All Eng. Rep. 156, 164, 165, 180 
(C.A.). 

7 Branan v. Wimsatt, 298 Fed. 833 (App. D.C. 1924); Woodfall, Landlord and Tenant 813 
(Blundell’s ed. 1939). 

* Horvath v. Chestnut Street Realty Co., 144 S.W. (2d) 165 (Mo. App. 1940); Brown v, 
Pepperdine, 53 Cal. App. 334, 200 Pac. 36 (1921); Besner v. Central Trust Co., 230 N.Y. 357, 
130 N.E. 577 (1921). The American rule seems preferable in that it gives the landlord and his 
insurance company an economic interest in maintaining safe premises. 

» Engdal v. Owl Drug Co., 183 Wash. 100, 48 P. (2d) 232 (1935); Woolworth Co. v. Wil- 
liams, 41 F. (2d) 970 (App. D.C. 1930); Griffith, Duty of Invitors, 32 L.Q. Rev. 255 (1916). 
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some business common to both parties,® whereas a licensee, although entering by per- 
mission or acquiescence, brings no benefit and has no business in common with the oc- 
cupier." But it has long been recognized that there exists a broad twilight zone, within 
which fall a great number of cases which cannot realistically be placed in one rather 
than the other of these two categories.” 

The difficulty of using such categories is increased by the semi-public character of 
the lobbies and corridors of modern office buildings. It is often to the tenant’s interest 
to have as many people enter the building as possible, and, because of the competition 
for tenants, this interest might be transferred to the landlord.*? The courts have in 
consequence tried to bring the duty of occupiers into line with the principles of proxi- 
mate cause by defining as invitees persons whose presence on the premises might be 
foreseen." Thus they seem to be falling back on the general tort theory of foresee- 
ability as a basis for the extension of liability. 

The English and American rules differ further in that the English landlord can dele- 
gate his duty of care.*s Thus in the instant case it was said that even if the plaintiff 
were an invitee, the landlord had discharged his duty by employing a reliable con- 
tractor."® Where an elevator is regarded as an inherently dangerous instrument, how- 
ever, the landlord might be made liable on the ground that in extra-hazardous activ- 
ities the duty of care cannot be delegated.'? This position has at times been taken in 
American cases; some of the older cases have held the elevator owner to be a common 
carrier.** But even those American jurisdictions which regard an elevator as a part of 
the general premises hold the landlord’s duty to be non-delegable.’# 


*° Indermaur v. Dames, L.R. 1 C.P. 274 (1866), aff’d L.R. 2 C.P. 311 (Exch. Ch. 1867); 
Pollock, Torts 407 (Landon’s ed. 1939); Prosser, Torts 635 (1941). 


™ Winfield, Torts 600 (1937); Prosser, Torts 625 (1941). 


2 23 Minn. L. Rev. 502 (1939). The duty owed to public officers (e.g., firemen and postmen) 
has caused particular difficulty. Prosser, Torts 628 (1941). 


3 See Haseldine v. Daw and Son, Ltd., [1941] 3 All Eng. Rep. 156, 166 (C.A.). 


%4 Powell v. Great Lakes Transit Corp., 152 Minn. 90, 188 N.W. 61 (1922). Compare with 
this direct approach the term “implied invitation.” Lineaweaver v. Wanamaker, 299 Pa. 45, 
149 Atl. 91 (1930); Besner v. Central Trust Co., 230 N.Y. 357, 130 N.E. 577 (1921); Prosser, 
Torts 640 (1941). 

ts Although Sir Frederick Pollock stated that the duty could not be delegated to an inde- 
pendent contractor, his statement was too broad, and his latest editor points out that in Eng- 
lish law this is only true where the visitor enters under a contract. Pollock, Torts 406 
n. (c) (Landon’s ed. 1939). But see Winfield, Torts 58: n. (d) (1937). In fact situations 
similar to the instant case, American courts have found the duty non-delegable. Rizzi v. 
Ross, 117 N.J.L. 362, 189 Atl. 110 (1937); Sciolaro v. Asch, 198 N.Y. 77, 91 N.E. 263 (1910). 

*6 [1941] 3 All Eng. Rep. 156, 170, 171 (C.A.). 

*7 On the general law of non-delegable duties and independent contractors, see Prosser, 
Torts 487 (1941); Steffen, Independent Contractor and the Good Life, 2 Univ. Chi. L. Rev. 
501 (1935). Most of the cases holding elevators to be inherently dangerous instruments are 
suits against the contractor. Dahms v. General Elevator Co., 214 Cal. 733, 7 P. (2d) 1013 
(1932); Berg v. Otis Elevator Co., 64 Utah 518, 231 Pac. 832 (1924). 

*8 This rule survives in Illinois. Heffernan v. Mandel Bros., Inc., 297 Ill. App. 272, 17 N.E. 
(2d) 523 (1938). Cf. Morgan v. Saks, 143 Ala. 139, 38 So. 848 (1905); Gibson v. Internat’l 
Trust Co., 177 Mass. 100, 58 N.E. 278 (1900). 


9 Sciolaro v. Asch, 198 N.Y. 77, 91 N.E. 263 (1910); 2 Rest., Torts § 425 (1934). 
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Acommon rationale is that the duty is non-delegable because the premises are under 
the landlord’s control. Actually, this control is often attenuated, if not fictitious. It 
has been suggested that the essence of control in these cases is the right to admit or ex- 
clude.** But it is doubtful how far the landlord can go in excluding third parties with- 
out giving the tenant constructive eviction. As in many situations involving independ- 
ent contractors, the label “control” is here used to rationalize a predetermined liabil- 
ity, imposed on the landlord because he is the better loss-bearer.* The facts of the 
instant case* indicate that the landlord was guilty of no fault in the moral sense. Yet 
many American courts would have imposed liability in order to reach the “deeper 
pocket.”*3 Moreover, from the standpoint of the community the risk of liability** may 
be too great for some types of socially necessary repairmen to bear, even by insurance.*s 
It has been suggested that such economic considerations have always lain behind the 
law of the independent contractor.** But their rigorous application will tend to exclude 
both the foreseeability factor and the understanding, express or inarticulate, of the 
parties as to the responsibility for damage done.*7 

* Lord Atkinson in Cavalier v. Pope, [1906] A.C. 428, 433 (H.L.). 

* Steffen, op. cit. supra note 17. 

2 The upper and lower courts disagreed in interpreting the facts, the King’s Bench holding 
that the landlord was negligent. If the view of the King’s Bench is adopted, iit is immaterial 
whether the landlord or the repairman is held to be liable as long as one of them is, since there 
is now contribution between joint tortfeasors in England. The Law Reform (Married Women 
and Tortfeasors) Act, 1935, 25 and 26 Geo. V, c. 30. But if the landlord is held liable, as he 
would be in America, irrespective of fault, the existence of contribution would probably make 
no change, since vicarious liability is based on social policy and not on the notions of fault in- 
volved in the common law rule against contribution. For a discussion of the effect of statutes 
allowing contribution, see F. James, Contribution among Joint Tortfeasors: A Pragmatic 
Criticism, 54 Harv. L. Rev. 1156 (1941); Gregory, Contribution among Joint Tortfeasors, A 
Defence, 54 Harv. L. Rev. 1170 (1941); Gregory, Legislative Loss Distribution in Negligence 
Actions pt. 2 (1936). 

*3 There is reason to doubt that even in England the employer of the defendant repairman 
should escape liability on the principle of the independent contractor. It is true that the re- 
pairman’s job was a technical one, but it was regularly done and regularly paid for. The land- 
lord retained and exercised the right of deciding what replacements and repairs, if any, were to 
be made. The management of the elevator was in the hands of the defendant landlord, and, 
since he would receive the rewards of efficient operation, he should, according to the “entre- 
preneur” theory, bear the losses. Douglas, Vicarious Liability and Administration of Risk, 
38 Yale L. J. 585, sos (1929). 

* The liability of repairmen to third parties is analogous to that of manufacturers. The 
three leading cases in the latter field are: MacPherson v. Buick Motor Co., 217 N.Y. 382, 
111 N.E. 1050 (1916); M’Alister (or Donoghue) v. Stevenson, [1932] A. C. 562 (H.L.); Grant v. 
Australian Knitting Mills, Ltd., [1936] A.C. 85 (P.C. 1935). The general effect of these de- 
cisions is that where an article is dangerous in its ordinary use when negligently made, and 
such danger is reasonably foreseeable by the manufacturer, he is liable to all save the re- 
motest plaintiffs. This doctrine was applied to repairmen in Dahms v. General Elevator Co., 
214 Cal. 733, 7 P. (ad) 1013 (1932); Berg v. Otis Elevator Co., 64 Utah 518, 231 Pac. 832 
(1924); Stennett v. Hancock and Peters, [1939] 2 All Eng. Rep. 578 (K.B.). 

*s Thus the only plumber in a small town may have to be kept in business. 

Za Steffen, op. cit. supra note 17; Laski, The Basis of Vicarious Liability, 26 Yale L. J. 
105 (1916). 

*7 See Haseldine v. Daw and Son, Ltd., [1941] 3 All Eng. Rep. 156, 177 oA). Moreover, 
the direct application by the courts of economic policy is often extremely difficul 
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Trusts—Attorney’s Lien for Services in Behalf of Beneficiary Barred by Spend- 
thrift Clause—{Illinois].—The beneficiary of a spendthrift trust was to receive $10,000 
from the corpus of the trust every five years. The trustee attempted to set off the first 
payment against a debt owed the estate by the beneficiary. The latter employed an 
attorney to bring suit to prevent the set-off and to obtain the full amount. Since the 
beneficiary was indigent, he contracted to compensate his attorney by a contingent fee 
of one-third of all amounts recovered. The attorney served the trustee with notice of a 
lien under the Attorney’s Lien Act. He then instituted a suit which was successful in 
establishing the beneficiary’s claim. The beneficiary paid the attorney one-third of the 
amount received at that time.* Immediately before the next payment to the bene- 
ficiary fell due, the attorney again served notice of the lien on the trustee. The trustee 
paid the beneficiary one-half the amount then due and retained the balance until the 
beneficiary should request it. When the trustee refused to pay the attorney, the latter 
filed a petition to adjudicate his lien. Inasmuch as the beneficiary had died between 
the time the payment came due and the bringing of this action, his personal representa- 
tive intervened to claim the $5,000 still in the trustee’s possession. The trial court 
held that the contract applied to one-third of the debt the beneficiary owed to the tes- 
tator’s estate and that the lien was not barred by the spendthrift clause. A judgment 
was entered against the trustee individually for one-third of the total amount due the 
beneficiary at the time notice of the attorney’s lien was last served. On appeal to the 
Illinois Appellate Court for the First District, held, that the attorney’s lien operates as 
an assignment of the beneficiary’s interest which is barred by the spendthrift clause. 
Judgment reversed. McKeown v. Pridmore.4 

The court’s decision conforms to the general rule that a beneficiary’s interest in a 
spendthrift trust is beyond the reach of his creditors or assignees.’ But the Attorney's 


* Ill. Rev. Stat. (1941) c. 13, § 14. 


2 The trustee, who obtained a judgment for the sum owed the estate by the beneficiary, had 
a sheriff execute the judgment immediately upon the transfer of the $10,000 payment to the 
beneficiary. By a subsequent settlement between the trustee and the beneficiary, $6,168 was 
turned over to the latter who paid one-third of this amount to his attorney. 


3 The lower court held that the beneficiary’s death had no effect on the spendthrift clause 
and the trustee was directed to pay $4,000 to the beneficiary’s personal representative. The 
other $1,000 was impounded by a court of equity because of an alimony claim made by a di- 
vorcee of the beneficiary. The appellate court reversed the decision as to the effect of the bene- 
ficiary’s death and held that the trustee could keep the $4,000 to apply on the beneficiary's 
debt to the estate. The appellate court’s decision conforms to the generally accepted rule as 
to unaccrued payments, but the rule is otherwise in situations where, as in the instant case, 
the payment has already accrued. 1 Scott, Trusts § 158.1 (1939). 


4310 Ill. App. 634, 35 N.E. (2d) 376 (1941). The notice of the attorney’s lien had been 
served on the defendant as trustee and executor; the original complaint was filed against the 
defendant, and he was served, in these capacities. Later the complaint was amended to include 
the defendant individually but no new service was made. The appellate court indicated that 
the defendant should have been served personally and questioned whether the trustee could 
be made personally liable upon an attorney’s lien against him as trustee and executor. Ibid., 
at 651-52 and 383. 

5 Com’r v. Blair, 60 F. (2d) 340 (C.C.A. 7th 1932), cert. den. 288 U.S. 602 (1933); Congress 
Hotel Co. v. Martin, 312 Ill. 318,143 N.E. 838 (1924). Fora discussion of this rule and statu- 
tory changes, see 1 Bogert, Trusts and Trustees § 222 (1935); Griswold, Spendthrift Trusts 
c. 3 (1936); 1 Scott, Trusts §§ 151-52.1 (1939). 
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Lien Act, under which a contingent-fee contract gives rise to an attorney’s lien, does 
not exempt the interests of cestuis under a spendthrift trust. To hold that an attor- 
ney’s lien is an assignment barred by a spendthrift clause is to make a private contract 
superior to a public statute. Under a similar statute the New York Court of Appeals 
held enforceable an attorney’s lien for services rendered to protect the beneficiary’s 
interest despite a spendthrift clause.’ 

But even apart from the statute, it may be argued that the spendthrift provision 
should not be applied. According to the Restatement of Trusts: ‘Although a trust is 
a spendthrift trust or a trust for support, the interest of the beneficiary can be reached 
in satisfaction of an enforceable claim against the beneficiary, (a) by the wife or child 
of the beneficiary for support, or by the wife for alimony; (b) for necessary services 
rendered to the beneficiary or necessary supplies furnished to him; (c) for services 
rendered and materials furnished which preserve or benefit the interest of the bene- 
ficiary.”* Although the case law is not clear, courts of equity have made exceptions to 
spendthrift clauses for suppliers of necessaries to beneficiaries? and for the benefit of 
dependents of beneficiaries.'® 

Moreover, in the instant case, the spendthrift clause, which was designed to protect 
the beneficiary, actually prevents the latter from asserting his rights under the trust. 
When a trustee refuses to pay a beneficiary, the latter’s only remedy is a suit in equity 
against the trustee. In refusing to enforce the attorney’s lien in the instant case, the 
court in effect ruled that a spendthrift clause prevents an indigent beneficiary from 
suing the trustee, for an attorney will not prosecute such a beneficiary’s claim until he 
isassured of adequate compensation. He will therefore require a contingent-fee con- 
tract unless he is willing to gamble on what the chancellor will allow as a reasonable fee. 

Even under the decision in the instant case the spendthrift clause would afford no 
basis for an objection to an allowance of reasonable fees by the chancellor. Although it 
is doubtful whether the chancellor would charge the attorney’s fee against the trust 


* Attorney’s liens are treated as equitable assignments in Illinois. Lewis v. Braun, 356 Ill. 
467, 191 N.E. 56 (1934). It has also been held in Illinois that an attorney’s lien cannot attach 
to property that the client has no authority to dispose of by contract. Coyle v. Velie Motors 
Corp., 305 Ill. App. 135, 27 N.E. (2d) 60 (1940); People v. Holten, 304 Ill. 394, 136 N.E. 738 
(1922). But cf. Tracy v. Ringole, 87 Cal. App. 549, 262 Pac. 73 (1927) (attorney’s lien on an un- 
assignable tort claim). 

7 Matter of Williams, 187 N.Y. 286, 79 N.E. 1org (1907) (attorney suing for a reasonable 
fee, there being no written contract with the beneficiary). But cf. Pond v. Harrison, 96 Kan. 
542, 152 Pac. 655 (1915) (mechanic’s lien). In Castree v. Shotwell, 73 N.J. Eq. 590, 68 Atl. 


774 (1908), the court refused to charge the beneficiary’s interest to pay an attorney for advice 
on handling the estate. 


* Rest., Trusts § 157 (1935). Statutes with substantially the same provisions have been 
enacted in Louisiana and Oklahoma. La. Gen. Stat. Ann. (Dart, 1939) § 9850.28; Okla. Stat. 
(Harlow, Supp. 1942) § 9240(y). 

9 In re Berrien’s Estate, 147 Misc. 788, 264 N.Y. Supp. 593 (Surr. Ct. 1933); Sherman v. 
Skuse, 166 N.Y. 345, 59 N.E. 990 (1901); Cooper v. Carter, 145 Mo. App. 387, 129 S.W. 224 
(1910); Pole v. Pietsch, 61 Md. 570 (1884); Erisman v. Directors of Poor, 47 Pa. 509 (1864). 
Contra: Pond v. Harrison, 96 Kan. 542, 152 Pac. 655 (1915). 


* England v. England, 223 Ill. App. 549 (1922). For discussions concerning the rights of 
creditors and dependents, see Griswold, Spendthrift Trusts c. 5 (1936); 1 Bogert, Trusts and 
Trustees § 223 (1935); 1 Scott, Trusts §§ 157-57.3 (1939). 
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estate or the trustee personally, if this procedure were followed the spendthrift pro- 
vision would be irrelevant." If the beneficiary’s interest itself were burdened, it could 
be argued that the spendthrift clause is designed merely to prohibit assignments (such 
as contingent-fee contracts) by the beneficiary himself, not to prevent a court of equity 
from fixing proper charges upon his interest.” 

There seems to be littie difference, however, between an attorney’s lien based on a 
contingent-fee contract and one based on the reasonable value of his services. Under 
the decision in the instant case, a beneficiary, in requesting an attorney to prosecute his 
claim, offers the latter the chance to obtain an allowance from the chancellor rather than 
a fixed percentage of the amount recovered; the assignment, except in form, would be 
made by the beneficiary. Furthermore, the reason for restricting the use of the con- 
tingent-fee contract—that the contingent fee may take an exorbitant proportion of the 
amount recovered—is refuted by the fact that an attorney, who seeks to enforce a lien 
based on a contingent-fee contract with his client, must affirmatively show that it is 
fair and equitable. Indeed, the plaintiff’s failure in the instant case to make such 
proof may have been an alternative ground for the decision." 


Workmen’s Compensation Acts—Recovery by Compensated Employee from 
Third-Party Tortfeasor—{Illinois].—The plaintiff’s deceased, a contractor’s employee, 
was killed through the negligence of the defendant, a truckdriver for a large printing 
concern. Both employers were “bound” by the Illinois Workmen’s Compensation 


«1 Since a payment from the trust estate for services rendered to protect the interest of one 
beneficiary is in effect a gift to that beneficiary in addition to the amounts granted in the trust 
instrument, it is possible that other beneficiaries of the trust could object to such a depletion 
of their interests. See 2 Scott, Trusts § 254 (1939). It may be argued, however, that the trus- 
tee should be charged personally for expenses incurred by the beneficiary in asserting his inter- 
est where the trustee erroneously refused to pay him sums due under the trust. But the trus- 
tee’s mistake of law—claiming a set-off of debts owed the estate by the beneficiary despite the 
spendthrift clause—is probably insufficient to be the basis of personal liability without a right 
of reimbursement against the estate. See 2 Scott, Trusts § 201 (1939). 

2 Notes 9 and 10 supra. In the instant case, the trustee possessed sufficient funds belonging 
to the beneficiary to pay the attorney. But if the trustee, after being served with notice of a 
valid attorney’s lien, had paid the beneficiary his total interest ignoring the attorney’s lien, and 
the beneficiary had failed to pay the attorney, the trustee probably would have been personally 
liable to the attorney for the amount of the lien. Cf. Sutton v. Chicago R. Co., 258 Ill. 551, 
101 N.E. 940 (1913); Zazove v. Minneapolis, St. Paul & Sault Ste. Marie R. Co., 218 Ill. App. 
534 (1920). And he could not have secured reimbursement from the trust estate. 2 Scott, 
Trusts § 245 (1939). 

*3 Goranson v. Solomonson, 304 Ill. App. 80, 25 N.E. (2d) 930 (1940); cf. Masterson v. 
Wall, 365 Ill. 102, 6 N.E. (2d) 161 (1936); Berkos v. Aetna Life Ins. Co., 279 Ill. App. 243 
(1935). 

%4 It had been argued in the lower court that the contract provided that the attorney was 
to receive one-third of all subsequent payments to the beneficiary from the corpus of the 
trust. The lower court construed it to mean that the attorney should receive one-third of the 
debt the beneficiary owed the trust estate. Opinion of the trial court as reported in Brief for 
Appellee, McKeown v. Pridmore, at 39, 40-41. The appellate court said that the attorney 
failed to show that the contract was fair and equitable. McKeown v. Pridmore, 310 Ill. App. 
634, 647-48, 35 N.E. (2d) 376, 382 (1941). 
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Act. An award of $6,000 against the contractor was granted under the act to the plain- 
tiff, and the contractor then brought suit against the printer, under Section 29" of the 
act, for recovery of the amount of the award, which suit was still pending at the time 
of the disposition of the instant case. The plaintiff then brought an action for wrongful 
death damages of $10,000 against the defendant. The defendant sought to establish 
that he was bound by the workmen’s compensation act and that consequently he 
was not subject to a suit by the plaintiff, the plaintiff’s right of action having been 
transferred to the contractor. For the purpose of appeal the parties entered into an 
agreed stipulation of facts, which stated that both employers were bound by the act 
and that the plaintiff’s deceased and the defendant were acting in the course of their 
employment at the time of the accident. On appeal from a judgment for the plaintiff, 
held, that in the absence of a statement in the stipulation or evidence that the defend- 
ant is bound by the act, the court must assume that the defendant is not so bound 
and is, therefore, subject to a statutory wrongful death action. Furthermore, the words 
“bound by this Act” in Section 29 mean “subject to its terms” and are to be applied 
only to employers. Judgment affirmed, one judge dissenting. Thornton v. Herman.? 

Until quite recently, the only cases which concerned Section 29 of the Illinois Work- 
men’s Compensation Act have been suits by injured parties against the employers of 
negligent third parties. The decisions in these cases have followed the statute. In 
1935, in Botthof v. Fenske,‘ the plaintiff brought a common law action of negligence 
against a co-employee. The court which decided the instant case rejected the defend- 

t Section 29 provides that “where an injury or death for which compensation is payable by 
the employer under this Act was not proximately caused by the negligence of the employer or 
his employees,” and was caused under circumstances creating a legal liability for damages in 
some third party, and such third party has elected to be bound by the act, or is bound auto- 
matically, then the right of the injured employee will be transferred to his employer, who may 
recover the amount of the compensation award from the third party. Where, under similar 
circumstances, the third party is not bound by the act, then the injured employee retains his 
common law right of action against him, subject only to a claim on the judgment by the in- 
jured es employer for the amount of the compensation award. Ill. Rev. Stat. (1941) 
c. 48, § 166. 

311 Ill. App. 513, 36 N.E. (2d) 840 (1941). The principal case is of interest because an 
appeal is now pending before the Illinois Supreme Court, which will be confronted for the 
first time with theseissues. The supreme court may possibly reverse the appellate court on the 
ground that the latter court’s holding as to the stipulation of facts runs directly counter to the 
supreme court’s decision in Stevens v. Illinois Central R. Co., 306 Ill. 370, 137 N.E. 859 (1923). 
This case held that once it has been established, as was done in the principal case, that the 
defendant was employed by an employer bound by the act, the burden is upon the plaintiff 
to show that the defendant was not so bound. The court’s holding on this issue in the princi- 
pal case is consistent with O’Brien v. Chicago City R. Co., 305 Ill. 244, 137 N.E. 214 (1922), 
holding that a plaintiff’s right of action against a third-party tortfeasor employer was not 
founded on the workmen’s compensation act but on the common law, and that, if the defend- 
ants had any defense under the act, it was incumbent upon them to plead it. This decision 
seems to have been overruled, however, by the Stevens case. 

3 Friebel v. Chicago City R. Co., 280 Ill. 76, 117 N.E. 467 (1917); Keeran v. Peoria, 
Bloomington & Champaign Traction Co., 277 Ill. 413, 115 N.E. 636 (1917); O’Brien v. Chicago 
City R. Co., 305 Ill. 244, 137 N.E. 214 (1922); cf. Gones v. Fisher, 286 Ill. 606, 122 N.E. 95 
(1919). See note 1 supra. 


* 280 Ill. App. 362 (1935). 
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ant’s contention that Section 29 was ground for a demurrer to the complaint and held 
that an employee-tortfeasor could not use Section 29 for such a purpose, because “bound 
by this Act” meant “subject to its terms” and that Section 29 could be so used only by 
employers. Later, in the case of Hoff v. Lindstrom, the plaintiff, injured in an accident 
caused by the negligence of a taxi driver, sued at common law and recovered judg- 
ments in the trial court against both the driver and the taxi company. On appeal, the 
appellate court adhered to its interpretation of the statute in the Botthof case and re- 
versed the judgment as to the company and affirmed it as to the driver. One observer 
predicted that, as a result of the Hoff and Botthof decisions, similar cases would fre- 
quently arise inasmuch as most automobile drivers are covered by liability insurance, 
thus assuring plaintiffs a larger recovery than would be permitted under the workmen’s 
compensation act.® 

The principal criticism of these cases rests upon a literal interpretation of the Illinois 
Workmen’s Compensation Act. Thus, restriction of the words “person . . . . bound by 
this Act” in Section 29 to mean “employer . . . . bound by this Act” does not seem 
proper, especially since the act elsewhere speaks of employees as being ‘“‘bound.”’ 
Viewed in the light of the common law background of the Illinois statute, however, 
this criticism loses much of its effect. These acts probably were drafted with the idea 
that, in actions under them, employees would always be plaintiffs and employers would 
always be defendants and that they would be bound in these respective capacities.* 
That this assumption was grounded upon the experience of the time and that it applies 
to third-party liability as well would appear to be verified by the fact that, until seven- 
teen years after enactment of the original statute, no third-party actions against em- 
ployees were ever reported. It can therefore be argued that third-party tortfeasor em- 
ployees should not be permitted to escape full liability under a statutory provision in- 
tended to limit the liability of employers only. 

The Botthof case is open to further criticism on the ground that it allowed a common 
law recovery against a fellow servant, which the act would seem to prohibit. Section 
6*° deprives employees of common law and statutory remedies other than compensa- 
tion for injuries incurred while acting in the course of employment. Furthermore, a 
common law action against third-party tortfeasors under Section 29 is subject to the 


5 284 Ill. App. 651, 3 N.E. (2d) 149 (1936). This is a memorandum opinion. The facts and 
holding of the case were derived from portions of the unreported opinion quoted in the prin- 
cipal case, Thornton v. Herman, 311 Ill. App. 313, 321, 36 N.E. (2d) 840, 845 (1941), and from 
Brief of Appellee, Thornton v. Herman, at 14. 

6 Angerstein, Section 29 of the Workmen’s Compensation Act, 19 Chicago-Kent L. Rev. 
231, 255 (1941). 

7Ill. Rev. Stat. (1941) c. 48, § 138(c). 

* Thus the section of the statute which sets forth the circumstances in which an employee 
shall be bound also discusses the measure of the liability of employers. Ibid. 

* Cunningham v. Metzger, 258 Ill. App. 150 (1930), cert. den. 258 Ill. App. xiii (1930); 
Bentley v. Lippert, 277 Ill. App. 615 (1934), cert. den. 277 Ill. App. xiii (1934). In each of 
these cases the plaintiff was suing a fellow servant for injuries which arose from the servant’s 
negligent handling of an automobile. Both cases denied recovery under §§ 6 and 29. It should 
be noted, however, that in these cases the words “bound by this Act” in § 29 were assumed 
to include employees, thisissue not having been raised. 

*° Til. Rev. Stat. (1941) c. 48, § 143. 
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condition precedent that “an injury or death for which compensation is payable by the 
employer under this Act” be “not proximately caused by the negligence of the employ- 
er or his employees.” But it is also probable that the abolition of remedies in Section 6 
was intended to apply only to remedies against employers." Thus, in suits between 
fellow employees, the common law would apply, and there would be no point in requir- 
ing injured employees to fulfill the conditions precedent of Section 29 before bringing a 
common law action against an employee tortfeasor." 

Another criticism of the Hoff and Botthof cases might be that they make for a differ- 
ence between the amount of the primary liability of the servant and the secondary lia- 
bility of the master, and that they make the employers a privileged class which alone 
may enjoy limited liability, even for torts personally committed in the course of busi- 
ness against employees of other employers. This discrimination in Section 29 between 
employers and employees may be explained as the result of the legislature’s attempt to 
hold out an inducement to employers to elect to be bound by the act.'4 Since the elec- 
tion feature has been almost entirely abolished by the 1917 act,’ this inducement is 
now ineffectual. Legislative redrafting of Section 29 to abolish the common law liabil- 
ity both of employers bound by the act and of their employees, or perhaps the entire 
deletion of that section, would be more consonant with modern notions of liability 
under workmen’s compensation acts.*® 


* Italics added. 


™ There are several dicta to this effect. See O’Brien v. Chicago City R. Co., 305 Ill. 244, 
251, 137 N.E. 214, 218 (1922); Huntoon v. Pritchard, 371 Ill. 36, 43, 20 N.E. (2d) 53, 56 (1939). 
But see Keeran v. Peoria, Bloomington & Champaign Traction Co., 277 Ill. 413, 419, 115 N.E. 
636, 638 (1917). 

3 The words “or his employees” in § 29 could be said to have been inserted in order to 
preserve for the tortfeasor outside of the employment relationship the defense of contributory 
negligence. 

4 In the original Illinois act a number of “extra-hazardous” industries were named, and 
employers in those industries were allowed to “elect” whether they would be bound or not, and 
employees in these industries were also given the option of being bound. The defenses of em- 
ployers who elected not to be bound were taken away except as against employees who so 
elected. Ill. L. (1913) 337, at §§ 1-3. Angerstein, op. cit. supra note 6, at 241 et. seq., sug- 
gests that this limitation was offered to employers as an “inducement” to become bound by the 
act. He goes on to argue, however, in criticism of the Hoff and Botthof cases, that since, under 
the original act, employees also could elect to become bound, they too should be allowed the 
advantages of limited liability under § 29. 

*s Til. Rev. Stat. (1941) c. 48, § 139. 


6 The entire deletion of § 29 would eliminate the discrimination in favor of third-party 
employers. The theory behind such a deletion would be to restrict the limited liability to the 
employer’s own enterprise and those engaged in it. Where the employer’s enterprise negligently 
injured people outside it, these people would have their recourse at common law, regardless of 
the employer’s standing under the statute. Were this section deleted, the legislature might 
have to write a new section to cover the rights of an employer who has paid compensation to 
an employee who had received a common law judgment against a third party. This situation 
has been provided for in some states by statute and in others by judicial decision. See Right of 
Compensated Employee to Sue Third Party Tortfeasor, 40 Yale L. J. 1108 (1931); Rights of 
Employer and Employee under Workmen’s Compensation Acts When Injury is Caused by 
a Third Party, 38 Harv. L. Rev. 971 (1925). 
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The Cheyenne Way. Conflict and Case Law in Primitive Jurisprudence. By Karl N. 
Llewellyn* and E. Adamson Hoebel.t Norman, Oklahoma: University of Okla- 
homa Press, 1941. Pp. ix, 360. $3.00. 

Among writings on primitive law this book is distinguished, first, by the fact that 
lawyer and anthropologist have worked together in studying that subject. Here is 
one discussion of the topic which has been guided by knowledge both of modern law 
and of primitive societies, embodied in the persons of Llewellyn and Hoebel, who 
worked together in the field as well as in the library. 

In the second place, this work claims our respect because theory and concrete ma- 
terials assembled from one society are presented in quantity and because there has 
been effort to bring the one into relation with the other. 

The theory, or perhaps point of view, has been contributed chiefly, one may as- 
sume, by the lawyer of the collaborating pair. If it is to be classified, it may be attrib- 
uted to the “realistic’”’ or “sociological” branch of jurisprudential thought. Law is 
thought of as one of several interrelated kinds of ordering systems which enable a 
society to persist in spite of divisive and disorder-making tendencies. The concern 
here is not with the ideals of law or with the philosophic nature of justice. Nor is the 
concern with the logical analysis of abstract principles. The book is a study of cer- 
tain collected cases that arose because there was trouble within the Cheyenne tribe. 
The writers chose to study law not through the norms of conduct, or through the ac- 
tually prevailing conduct, but through cases of trouble or conflict in which the norms 
are defined. They are cases in which the interests of individual men, factors of per- 
sonality, and the general interests of the whole group interacted with rules, both legal 
and non-legal, to result in some sort of settlement of the trouble and thus in a re- 
ordering of the society. The materials are considered with the view that they accom- 
plish ‘the law-jobs with which any group is faced in the process of becoming and re- 
maining a group,” and juristic method is compared by these authors to craftsmanship 
in art. 

In spite of the deliberate treatment of the legal as something that grows out of the 
non-legal and that must always be studied in relation to the closely bordering forms of 
control that are less than legal, the concept of law is not lost, as it has been in some re- 
cent attempts to clarify the nature of primitive law. Law, it is declared, is to be recog- 
nized wherever there is recognized authority in procedures and persons, pro tanto offi- 
cial in character, for clearing up cases of trouble. Law, in other words, is that kind of 
imperative regulation forming part of the generally approved order, which prevails 
over other kinds of rules if challenged and which is exercised by some officialdom rep- 
resenting the whole. It is added that law tends toward a systematic character. This 
definition enables the authors to compare Cheyenne law with modern law and with 


* Betts Professor of Jurisprudence, Columbia University School of Law. 
{ Assistant Professor of Anthropology and Sociology, New York University. 
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the law of some other primitive peoples while defining an area of control in the case of 
the Cheyenne which is distinguishably legal. It also enables them to recognize sub- 
law, or by-law, for special groups, to deal with legalism (in which the regular or sys- 
tematic character of the legal rules “get ahead” of the regularities of life-experience), 
and to examine the beginnings of law in both procedure and official persons. 

The materials consist of fifty-three cases reported in extenso somewhat in the man- 
ner of a modern casebook, and an unstated number of other cases not published here 
but present in the authors’ notebooks. The cases read more convincingly than the cir- 
cumstances of their collection would suggest. Partly eye-witness accounts and partly 
hearsay, they reached the authors through an interpreter and out of the far-reaching 
memories of old men and women. Most of the events reported occurred between 1820 
and 1880. The authors admirably present the chic’ doubts as to the accuracy and 
completeness of what they were told: the tendency of verbal formalization to change 
an occurrence into a tale; the disposition of a narrator to seek dramatic effect; possible 
modification in translation. They recognize the importance of balancing cases dealing 
with Noted Personages with those involving more ordinary and less idealized indi- 
viduals. On the whole this reviewer is impressed with the probable worth of the ma- 
terials and thinks that persons not accustomed to collect such materials underesti- 
mate the reliability of the memories of non-literate men and women who are intelligent 
and who make responsible effort to recall the facts that bear on a problem they under- 
stand. 

Nevertheless, only a part of the facts relevant to the interests of these modern in- 
vestigators are reported, and no one can now go out and get many more of the rele- 
vant facts. So some very large questions about Cheyenne law go unanswered in these 
pages. The sixteen cases of murder enable the authors to write out a summary of 
Cheyenne law on the subject which might do for a Cheyenne Corpus Juris, but the 
two or three fragmentary cases of incest do not even allow of a conclusion as to 
whether there was any public legal sanction in connection with it. And the results of 
study of the cases in so far as they bear on property law are indeed small. The authors 
are quick to point out these shortcomings. 

The twelve chapters of the book are grouped in three parts. The first part presents 
the conceptions with which the authors approach the materials. The second part in- 
cludes most of the materials and their analysis. Two chapters of this part deal re- 
spectively with the two principal political and juridical institutions of the Cheyeane: 
the council of chiefs and the military societies. Three deal with conspicuous areas of 
Cheyenne law: “Homicide and the Supernatural” ; “Marriage and Sex’’; ‘Property and 
Inheritance.’”’ The last chapter of the group, “Informal Pressures and the Integration of 
the Individual,” allows the authors to put before the readers some materials showing the 
manner of socialization of the Cheyenne child. Here, especially, does the present book 
make use of the well-known previous work on the Cheyenne by Grinnell. This chapter 
documents the assertion, implicit throughout the book, and here expressed, that “the 
law-ways” must be “reinforced at every point by other ways.” The other ways are 
those elementary and largely informal modes of control upon which, in large part, 
every society rests. The last part of the book, in three chapters, resumes the exposi- 
tion of a sort of functional theory of law, and summarizes the authors’ conclusions as 
to the nature of the law of the Cheyenne. 

Certain features of the book which have rhetorical effect deserve mention. The 
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writers warmed greatly to their subject, and they wanted the reader to warm too. The 
book begins with a presentation of five cases of unusual, intrinsic interest and with the 
posing of some questions there unanswered—a sort of intellectual hors d’ceuvres. The 
style is characterized by rugged metaphor and loose sentences with color and warmth. 
Moreover, the writers certainly seek to communicate their own admiration for the 
Cheyenne, or at least for Cheyenne law. It is “lovely”; it is “juristic poetry”’; it is 
compared with the “sweet flowering of the classical [Roman] jurisconsult.” The 
handsome portrait photographs of Indian leaders harmonize with the mood of the 
book. 

The value of the book lies not in the establishment of any single point of fact or 
theory, but in a number of related achievements which together should influence an- 
thropology to some degree, and perhaps law. First to be stated is the already men- 
tioned bringing-together of a good collection of reported cases of trouble in a primi- 
tive group, against a background of knowledge of the whole life of that group, and 
with some intelligible theory as to the nature of law. Second is the employment of a 
concept of law which seems to this reviewer workable, while recognizing the “‘shading- 
off of personal relations, good taste, public decency, into the near-legal or the legal.” 
Third is the assembly of some evidence on the roots of law, which strongly suggests 
them to be multiple and which adds to the implausibility of any scheme of single-line 
development for law. The Cheyenne, neither an extremely simple people (such as the 
Great Basin Shoshoneans or the Andaman Islanders) nor a group with a highly de- 
veloped political structure, provide an instance of legal institutions just formed, so to 
speak. So the authors are able to contrast the “use” made by the Cheyenne of their 
soldier-societies, which became, probably in late times, an important arm of the state 
in civil as well as military affairs, with the failure of sorcery, or of the ritual of sealing 
an understanding by smoking a pipe, to develop into true legal institutions. The last 
two examples remained in non-legal custom, although no reason appears why they 
should not have become the basis for true legal forms. Other points of value cannot 
be enumerated here, such as the development of the (by no means new) idea that there 
is no sharp difference between tort and crime and that any delict for which redress is 
allowed, no matter how privately taken, is one which concerns the whole group in 
that it is regarded as wrong and, further, in that, in the worst cases of repetition of 
such delicts, the wrongdoer is checked or destroyed, following an accumulation of dis- 
approval on the part of members of the society other than those immediately injured 
by his delicts. 

Students of Durkheim’s work on the division of labor in society will find a particu- 
lar interest in the evident presence among the Cheyenne of that sort of law which 
Durkheim called “restitutive.” The military societies force a man who has injured 
another man’s arm to pull out the arrow and make the arm well, if he can. One man 
runs off with the wife of another man, and the latter sends a chief to the wrongdoer 
to negotiate for the payment of horses which will compensate for the loss. A horse is 
borrowed from a man without his consent: the owner gets chiefs of a soldier society 
to recover the horse. It will be remembered that Durkheim held that restitutive law, 
depending upon development of the division of labor, would be slight in primitive 
societies, and that he concluded it played a small part, as compared with repressive 
law, among the ancient Hebrews. Whatever one may think of the relative primitive- 
ness of the ancient Hebrews and the Cheyenne Indians, the present materials show 
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that among the latter (where the division of labor was not great) a very considerable 
part of the law was restitutive. 

The least successful chapter, to this reviewer, is the last, in which Cheyenne law 
is appreciated rather than described. The authors, citing cases, intensify their expres- 
sions of almost aesthetic satisfaction with the “sure” and “nice” juristic sense of the 
Cheyennes. They regard these Indians as notably more able deciders of cases and 
makers of law than other comparable peoples. The authors will perhaps pardon this 
admirer of their work a confession that he cannot see this as they do. The materials 
presented here are better than we have from other such peoples, and the authors came 
to understand much of Cheyenne life. If other peoples were known as well, and as 
abundant materials were thoroughly studied, perhaps the Cheyenne would not seem 
quite so superior. Moreover, it seems that in this chapter the authors do depart to 
some extent from their definition of law. For the decisions made in these Cheyenne 
cases, which the authors so admire, are decisions in which the personal, the notions 
of decency and rightness, and, in general, all the sub-legal stuff of social control, played 
a part. Yet the authors hail the success, especially, of Cheyenne juristic sense. It is 
the effectiveness of a well-organized culture to deal with cases of conflict and difficulty 
that is basically to be recognized—and admired, if you like. What is shown by these 
materials is how particular cases are settled, partly to get those cases settled and partly 
to make effective the functioning of the society in the future. But the rules tiiat are 
made and the settlement of the cases are only in part a matter of law. Law has an 
easier time of it in a primitive society than it has in a modern society, for in the former 
there is strong consensus, a common moral order, and consistency of custom and 
institution. 

Rosert RepFietp}t 


The Mysterious Science of the Law. By Daniel J. Boorstin.* Cambridge: Harvard 

University Press, 1941. Pp. xviii, 257. $3.00. 

This review is based on the principle that “before estimating a book it is well to 
read its title with care” and also its subtitle.* 

The subtitle of this book is “An essay on Blackstone’s Commentaries showing how 
Blackstone, employing eighteenth-century ideas of science, religion, history, esthetics, 
and philosophy, made of the law at once a conservative and a mysterious science.” 

Mr. Boorstin’s book begins with the statement that when Blackstone wrote his 
Commentaries the world of ideas of the mid-eighteenth century was disturbed by “a 
new science,”’ which no thinker could ignore. Blackstone realized that this new sci- 
ence had a growing attraction for man’s imagination. Therefore, “the vocabulary of 
his day required that he should somehow present the study of law as a science” for 
his gentlemen readers. But for such an audience the application to a legal system of 
scientific method, which created doubts rather than suppressed them, held greater 
dangers than in the field of physics or philosophy. 

Blackstone, “who saw the law as the bulwark of existing society,” could not be 


t Dean of the Division of the Social Sciences, University of Chicago. 
* Instructor and Tutor in History and Literature, Harvard University. 
* Becker, The Heavenly City of the Eighteenth-Century Philosophers 115 (1932). 
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satisfied with dangerous inquiry into existing institutions. ‘The Science of Law was 
not enough. There must also be a Mystery of Law, a decent veil to protect ultimate 
values from the devouring gaze of Reason.”’ So Blackstone in his Commentaries made 
“the law” not only a science, but also a mysterious science. 

How was this mysterious science made a conservative one? Blackstone presented 
the English legal system as a rational and coherent institution, despite the fact that by 
drawing on ideas in many fields he became involved in the contrary ways of thinking 
of his time. But unity was given to his work by a system of values: humanity, liberty, 
and property, and the most important of these was property. By this unity, in a hand- 
book for students and laymen, Blackstone was able to persuade such readers that the 
English legal system, embodying these values, was entitled to reverence and support. 
In achieving this unity, Blackstone used an eighteenth-century esthetic appeal, that 
of neat classification, orderly arrangement, and beautiful symmetry. This unity of 
thought and structure, set out in a serene and stately style, and without apparent 
confusion or contradiction to his nonprofessional readers, presented the English legal 
system as so awe-inspiring that it lulled into unquestioning reverence and banished 
unhealthful doubts. 

This is a brief outline of Mr. Boorstin’s book, based on the subtitle. Since the 
book is addressed to the lawyer, to the student of the history of thought, and to those 
concerned with the problem of method in social sciences, reviewers will no doubt con- 
sider various phases of the book along widely divergent lines. For this reviewer, even 
after reading the book, there lingers the suspicion that the subtitle is an overstate- 
ment, as “the law” was at least conservative, though not a mystery or a science, even 
before the Commentaries appeared and would have continued so had Blackstone not 
published his work. 

Unless the reader is on his guard, Mr. Buorstin’s book may leave the impression 
that Blackstone was far more adroit than has been thought as a defender of a system 
and in making “men think they see, in order to prevent their seeing.” “The exag- 
gerated views as to Blackstone’s optimism and conservatism” and the gibbeting of 
Blackstone as the enemy of all reform, due to Bentham’s abuse,} may, in part, appear 
confirmed by the purpose of this book, which reveals how Blackstone used the ideas 


of his time “to the end of demonstrating the desirability of certain preconceived social 
values.” 


Yet Mr. Boorstin writes that “we are not suggesting that Blackstone’s use of the 
prevailing ways of thought to bring the reader to a certain conclusion was always, or 
even often, conscious.’’* And later he adds that, “we are not mainly concerned with 
this question; we are interested, rather, in ascertaining the meaning of the Commen- 
taries in his time.”5 Notwithstanding this latter remark, it appears that the purpose 
of the book is to show how “the processes of reason are employed by the student of 
society to support whatever social values he accepts.”* In his conclusion, Mr. Boorstin 
affirms that there is nothing diabolical or unfair in encouraging the acceptance of 
ultimate values in which one profoundly believes.” Such statements as the last two 
may produce the belief that Blackstone cunningly avoided the scientific method of his 
day in order to enshroud “the law” in mystery and to discourage criticism or doubt. 

2 10 Works of Jeremy Bentham 141 (Bowring’s ed. 1843). 

3 12 Holdsworth, A History of English Law 731 (1938). 

4P. 7. 5 P. or. *P. vii. 7P. 188. 
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It is to be hoped that Mr. Boorstin, on the basis of work already done, can supple- 
ment his study of Blackstone and the Commentaries with a book less objective, in 
which is shown the influence of the spirit and representative minds of the mid-eight- 
eenth century on Blackstone, a conservative by temperament, association, position, 
and profession. Such a book, not devoted to describing how Blackstone, consciously 
or otherwise, employed the ideas of his time to accomplish a certain end, would prob- 
ably place the Commentaries in a different light than that in which it appears in this 
work, It is not to be inferred that Mr. Boorstin has overlooked this influence or failed 
to warn his readers in a mild way of it. For he states that “Blackstone’s work, like 
every human document, was the product of a particular time and a particular place’’* 
and that “in the eighteenth century, many of the most profound and most influential 
students of society approached their study with the conviction that institutions were 
fundamentally beyond human criticism.”® This hope is also expressed because re- 
cent biographies of Blackstone treat him apart from the time in which he lived.** 

These statements should in no way be considered as detracting from certain defini- 
tive merits of Mr. Boorstin’s book, a detailed, scholarly, and novel exposition, based 
on an unusually minute study of the Commentaries and a wide survey of non-legal 
material of the eighteenth century. It will surely challenge the interest of the student 
of legal history and serve as provocative material in a course in legal history. But as 
Blackstone’s handbook may have misled his uncritical audience, so may Mr. Boorstin’s 
book mislead those of the ‘‘semantic school,”’ who wish to find additional authority for 
their belief that ‘the law” is always crafty and mystical in its use of ideas and words 
and that lawyers as jurisprudential scientists are ever “tricksters and quibblers.’™ 

For readers not seeking self-serving evidence, Mr. Boorstin’s closing pages should 
be read first. It is there he states “we shall not be unfair if, in determining the stature 


of the man and the validity of the document, while admitting its logical limitations,” 
we judge mainly by the social meaning of the values of humanity, liberty, and prop- 
erty in Blackstone’s time, and not by “the hyper-scientific approach to institutions.’ 


J. S. WaTermant 


Corporate Dividends. By Donald Kehl.* New York: The Ronald Press Co., 1941. 

Pp. xi, 367. $7.50. 

This book is a valuable discussion of the legal problems relating to surplus and 
profit distributions by business corporations. The particular matters treated by the 
author include not only the determination of the fund available for dividends, but 
also the declaration, payment, and revocation of dividends, remedies against directors 


SP. 4. 

*P. 22. 

*° Warden, The Life of Blackstone (1938); Lockmiller, Sir William Blackstone (1938). 

™ Frank, Law and the Modern Mind 3, 95 (1930). Consult also Chase, The Tyranny of 
Words 321 (1938); Rodell, Woe unto You, Lawyers 9 (1939). 
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and shareholders for illegal dividends, relative dividend rights of shareholders, divi- 
dend problems arising upon merger and consolidation, problems of conflict of laws, 
and the federal income tax on dividends. 

That embraces a fairly large part of the field of corporation law. This book, how- 
ever, does not purport to be a comprehensive treatise on all of these topics. Rather, 
it is a volume of related articles on interdependent subjects. While the legal profes- 
sion would no doubt welcome a book of this character on the subject of corporate divi- 
dends at any time, the present value of Mr. Kehl’s work gains considerably because of 
the complete revision of a large number of state incorporation acts in the past decade. 

The author’s treatment of the historical background and development of American 
dividend law, his analysis of the fund available for dividends, and his discussion of the 
relative dividend rights of preferred and common shareholders are of particular worth. 
Accounting illustrations are frequently inserted in simplified form, more for the pur- 
pose of explaining legal problems than for a discussion of accounting principles. 

In classifying statutory regulation of dividends, writers have generally found two, 
three, or four major rules. Mr. Kehl divides the statutes into three primary classes: 
those employing the solvency test, those employing the “balance sheet surplus test,” 
and those employing the profits test. Admittedly, the solvency test is submerged in 
importance by reason of the fact that when it is adopted it is frequently in combina- 
tion with the surplus test. Differentiation between the surplus test and the profits 
test is almost entirely dependent upon the accounting period prescribed in the profits 
statute. As the author states, a dividend statute which permits payments out of 
profits but measures profits by a review of the entire historical profits of a corporation 
is substantially the same as a surplus statute. The real conflict of principle in dividend 
law occurs between the laws of the states imposing the surplus test and the laws of the 
states permitting the payment of a dividend out of profits for a current accounting 
period despite the existence of a capital impairment. 

Most of the recent statutes have rejected the profits test and have adopted the sur- 
plus test, adding to the surplus test limitations upon the use of reduction surplus, 
upon the use of surplus arising from unrealized appreciation of assets, and upon the 
use of surplus arising from the purchase of shares for treasury. Since it is well recog- 
ized that a valuation of assets, inherent in a surplus test, is in itself a difficult prob- 
lem, why is it that the surplus test prevails over the profits test? Certainly in the re- 
cent elaborate overhauling of corporation acts consideration has been given to all of 
the existing rules. Mr. Kehl clearly shows the trend, without specifying the reason 
for the trend. . 

The trust fund theory which appeared early in American dividend law was little 
more than a pronouncement that dividends must not be paid to the prejudice of credi- 
tors. The more recent theory, that the shareholders have irrevocably dedicated to the 
risks of the business the amount paid in as capital, is an equally unsatisfactory prin- 
ciple for a rationalization of modern statutes. It appears to the reviewer that the recent 
enactments have attempted to achieve two purposes: first, to prohibit the payment of 
a dividend which is tantamount to a transfer fraudulent as to creditors, using as @ 
cushion for the benefit of creditors the variable capital of the corporation; second, and 
apart from the rights of creditors and the relative rights of shareholders, to prohibit 
the payment of a dividend which has a tendency to mislead shareholders in their ap- 
praisal of the financial condition of the corporation. There may be differences of opin- 


= oaewnr rv-eag @& 


=a - ass _- 4+ - s&s & @ 


—- «—« wo Fh ee hUuUSlCUlCUr 





BOOK REVIEWS - S73 


jon as to whether the newer statutes have achieved these objectives, but certainly the 
Delaware profits rule, which specifically permits the payment of dividends out of net 
profits for the current or preceding fiscal year notwithstanding capital impairment, 
. with a restriction only where there are preference shares, does not seek to achieve 
either of these purposes. The rejection of the Delaware rule can no doubt be ascribed 
to that failure. ~ 

Some writers on corporate distributions have maintained that dividend law will 
suffer from confusion until valuation of assets is abandoned as a measure of the right 
to pay dividends. If they are correct, then confusion is on the increase. The applica- 
tion of the popular balance sheet surplus test is almost exclusively a problem of valua- 
tion of assets and, as Mr. Kehl’s analysis demonstrates, a problem of increasing com- 
plexity. With a decline in reliance upon historical accounting costs and a restriction 
upon the use of unrealized appreciation, directors are required to take into account 
certain changes in value downward but are prohibited from taking into account cor- 
responding changes in value upward. 

Recent developments in the law relating to valuation of assets for dividend pur- 
poses may soon be overshadowed, however, if the prospective future earnings test 
sponsored by the Securities and Exchange Commission in reorganization cases, and 
recently emphasized by the Supreme Court of the United States, finds general applica- 
tion in dividend cases. 

WHITNEY CAMPBELLT 


The Planning Function in Urban Government. By Robert A. Walker.* Chicago: 

University of Chicago Press, 1941. Pp. xxi, 376. $3.00. 

After the present war, win or lose, one of the most important trends in our society 
will be governmental planning. We can guess that there will be some international 
order, voluntary or imposed, or at least some economic planning through quotas, 
agreements, cartels, or directives on a world-wide scale. There is less doubt about na- 
tional planning of production in business, agriculture, labor. Regional planning, based 
on power resources, will no doubt remain an integral part of American government. 
With greater certainty still, we can anticipate an intensification in land-use planning 
and regulation, both rural and urban. Urban planning in particular will be used to 
transform our cities, a process that has already gone forward in our rapid shift from 
a rural to an urban people, and now to a metropolitan and suburban civilization. 

Whether the law will be an effective instrument of planning depends upon the 
philosophy and understanding of the bar and the bench. Such an understanding will 
not be attained without a contemporary body of knowledge about city planning 
which can be absorbed by our legal profession. One of the best readable compilations 
for this purpose is Robert A. Walker’s book. As the University of Chicago’s Social 
Science Study Number 39, Dr. Walker’s is the latest in a whole series of urban re- 
searches in the sociology, the economics, and the administration of city life, along 
with other well-known studies on metropolitan government, public health, education, 
judicial administration, water supply, governmental reporting, and legal powers. 
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Planning, as the lawyer now knows it, includes zoning, subdivision control, building 
regulation, public housing, eminent domain, excess condemnation, and, in the rural 
field, soil conservation and land-use control. In the offing is that phase of urban plan- 
ning, already in the form of enacted statutes, under which blighted areas are to be re- 
habilitated by publicly controlled, privately owned corporations which will issue stock 
in lieu of individually owned land parcels, thus applying the lex Adickes to America. 
Dr. Walker’s broad conception of planning includes further steps that might be taken 
to make the city a healthier and happier place to live, ranging from technical master- 
planning to social and administrative research. 

That the lawyer has a stake in learning the law of planning is proven by statistics 
gathered by the National Resources Committee in 1939. Out of a total of about 1,000 
major cases in the field of municipal corporations, which found their way into the 
American Digest between 1897 and 1935, half were under the category of building regu- 
lations including categories related to zoning and planning. It is interesting that the 
number of decisions for and against the city in this classification were about even. 
For the lawyer, the crucial problem in planning will be to carry out the double function 
of protecting private rights and furthering public needs. In doing so, he might have 
to learn to take seriously the obiter of the Virginia Court in a 1937 case cited by Dr. 
Walker: “Indeed the inalienable rights of the individual are not what they used to 


be.” 
ALBERT LEPAWSKYt 


The British Constitution. By W. Ivor Jennings.* Cambridge: at the University 

Press; New York: The Macmillan Co., 1941. Pp. xiv, 232. $2.50. 

This small book is in the nature of a guide to the understanding of basic political 
institutions of the national government of the United Kingdom. The first two chapters 
analyze the electoral system and the political parties through which government oper- 
ates in Great Britain. These are followed by essays on both Houses of Parliament, on 
the Monarchy, the process of administration and the cabinet government. The last 
two chapters (“Government in War Time” and “British Democracy”) are obvious 
additions to a book written in war time, “primarily in relation to existing conditions.” 

The author needs no introduction or commendation; his earlier treatises on Cabinet 
Government and on Parliament earned him recognition as one of the ablest of con- 
temporary exponents of English public law. In this instance, he has not written pri- 
marily for scholars. Rather, his aim was to give “the ordinary citizen a readable .... 
introduction to the problems of the governmental system in which he plays so large 

2 At the same time, he intended to underline the essentially democratic 
foundations and operations of Britain’s governmental processes—apparently in re- 
sponse to accusations voiced in certain quarters in the United States that democracy 
in England is fictitious. 

* West Brothers Brick Co. v. Alexandria, 169 Va. 271, 283, 192 S.E. 881, 886 (1937). 

t Director of the Institute of Public Service and Lecturer in Political Science, University 
of Chicago. 

* Principal of the Ceylon University College. 

* Preface, p. xi. 

* Preface, p. xii. 
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I am not certain that Mr. Jennings has wholly accomplished the first of his two 
principal objectives. The book is certainly readable; indeed, except for a few technical 
paragraphs here and there, it is delightful. It is also instructive and enlightening to 
readers trained in political science and familiar with English history. But I have 
doubts as to whether the “ordinary citizen” in the United Kingdom—to say nothing 
of the United States—can always recollect the occurrences in British parliamentary 
history cited as illustrations. If they cannot recall these occurrences and unless they 
view these in their proper setting, much of the implicit education contained in these 
pages is bound to be lost, at least insofar as their appreciation of British political 
institutions and governmental processes is concerned. 

But as to Mr. Jennings’ second objective, he has accomplished more than he per- 
haps set out to do. He has not only made a convincing case for the genuineness of 
democracy in England—not a perfect democracy, to be sure, but nevertheless a true 
democracy—but he has also clearly charted the essential and indispensable char- 
acteristics of democracy in general. This would be an important accomplishment at 
any time, considering the hopeless confusion in this respect which has been so evident 
in recent political and social thinking. It is doubly important today when democracy— 
largely because of its own short-sightedness—is subject to frontal attack by powerful 
forces sworn to its annihilation. In order to face this attack, defenders of democracy 
ought to know what it is they are called upon to defend. 

In the United States particularly, vision has been much obscured by false notions 
regarding the essentials of democracy. This has been due, primarily, to an inclination 
to reach conclusions or to pass judgment by the yardstick of one’s own standards and 
experiences. Thus, being the beneficiaries of an exceptionally good and virile funda- 
mental charter, we are inclined to consider a written constitution indispensable for a 
democracy. Yet, as Mr. Jennings shows, the absence of expressed constitutional limi- 
tations on Parliament or the Executive in no way negatives the existence of democracy 
in England. Again, a wide franchise is not the sole test of democracy—although many 
of our distinguished political scientists and so-called “liberal” or “progressive” 
thinkers have classified nations in the democratic or authoritarian column according to 
the text of electoral laws. As the author repeatedly points out—and this indeed is the 
central theme as well as the principal lesson of his book—the foundation of British 
democracy (of all democracies for that matter) rests not on laws or institutions, but on 
the determination of the British people to defend their liberties against encroachment 
from within or attack from without. These liberties themselves are obviously not the 
results of laws but, to quote Mr. Jennings, of “an attitude of mind,” “the spirit of a 
free people.”4 Again government by, of and for the people does not mean mob rule, 
since the art of government, growing more complicated as the complexity of modern 
industrial society increases, is “too difficult to be undertaken by ignorant and vacillat- 
ing minds.”s It means rather freedom for the people to choose the rulers and the 
obligation of the rulers to govern in conformity with the wishes of the people.’ This 
desideratum seems to be reasonably well satisfied in England, where ministerial re- 
sponsibility to the House of Commons and the unique relation between majority and 
opposition guarantee the consonance of government policy with public opinion. In 
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fact England’s major contribution to political science is responsible rather than repre- 
sentative government. 

As Mr. Jennings frankly admits, British political institutions and their operation 
do not conform to the Platonic ideal. The same criticism may be leveled against our 
institutions and their processes, although of course on different counts than in England, 
and, due to our sharp separation of constitutional law and political science, it would be 
differently phrased. 

Such deficiencies induced many dreamers of an ideal blueprint society—we in the 
United States seem to have had more than our due share of them—to deny the right of 
England and the United States to accept on behalf of the democracies the totalitarian 
challenge. Mr. Jennings will convince his readers that these deficiencies are over- 
shadowed by the unimpaired resolve of the British people to preserve the fundamental 
liberties of free men. Although our institutions are unlike those of England and our 
evolution followed a different path, democracy in that country and ours clearly rests on 
the common basis expressed in the identical resolve of the American people. 


Francis DEAxt 


The Regulation of Stock Exchange Members. By Raymond Vernon.* New York: 

Columbia University Press, 1941. Pp. xvi, 152. $2.00. 

By organizing and presenting both data and historical facts, the author has made 
a real contribution to the learning on the subject on which he writes. Patient digging 
at many sources has produced an excellent compilation of statistics relative to vari- 
ous forms of trading activity. There are several illuminating tables. The tabulation 
of loan values as determined by the Securities Exchange Act of 1934 and Regulations 
T and U of the Board of Governors of the Federal Reserve System* is of special prac- 
tical value. To a well-done job of research the author adds good interpretative writing. 
Each topic receives threefold analysis covering its historical background, a survey of 
available material, and a discussion of the aims which have existed and the questions 
yet to be answered. 

The book is short. Its five chapters deal with the regulation of members of stock ex- 
changes under these headings: “Aims of Member Regulation” ; ““Brokers’ Lending and 
Borrowing” ; “Specialist Activities” ; “Dealer Transactions by Other than Specialists”; 
“Proposed Principles of Regulation.” The study is directed to two principal tasks: “The 
problem of studying the nature of specialists’ trading, floor trading, margin trading, 
and so forth in order to learn in what manner these trades affect the individual and 
the public interest; and the task of formulating principles by which to be guided in 
reconciling the interests of the public with those of the individual and in reconciling 
various aspects of the public interest with one another.” 

Anyone putting his hand to the two handles of the above ploughshare has indeed 
set himself an enormous chore. Mr. Vernon has been, since 1935, an expert on the 
staff of the Securities and Exchange Commission; he brings to the tasks high qualifi- 
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cations. It seems improbable, however, that he expected to find the complete an- 
swers. It is too much to expect any individual to do more than make some progress 
with these two tasks. 

This reviewer is of the opinion that the first task has been better performed than 
the second. And this notwithstanding that the chapter on members as specialists con- 
cludes: ‘Lengthy as this exposition has been on the broker and dealer features of 
specialists’ activities, it nevertheless provides only the merest skeleton of information 
which is needed in order to cope with the basic dilemma presented by the institution 
of the specialist. Armed with the facts presented above, we still know comparatively 
little about the necessity of the specialist to act as a dealer in connection with his 
brokerage trades and about the effects of his dealer transactions upon market action.’’3 

One closes the book with the feeling that the principles proposed for regulation 
leave the problem unsolved. The proposals are introduced with the forthright state- 
ment that “there appear to be a few such principles permeating Federal legislation 
and regulation of the security markets which if clearly recognized and consistently 
applied may do much to lend clarity and directness to the course of stock market regu- 
lation, which at times in the past have not always been in evidence.”’4 The legislative 
fabric is permeated by the congressional aim for a “fair” market and an “‘orderly’’ 
market. Hence the test principle, “‘ ‘What contribution does such trading make to the 
stability and orderliness of stock price movements?” If as a result of thorough investi- 
gation the decision should be reached that the net contribution of a given type of 
speculative trading adds to such stability, in the absence of offsetting undesirable sec- 
ondary consequences such trading should be more than tolerated—it should have 
earned national gratitude.”’s 

But the author realizes that he has merely arrived at the necessity of distinguishing 
“good” from “‘bad” speculation and confesses he is at a loss to formulate a satisfactory 
distinction between speculative and non-speculative transactions. He calls for greater 
stress upon studies of the characteristics of trading and concludes with the sentence, 
“This viewpoint explains the constant stress thoughout preceding chapters on the 
need for more data and more facts of all kinds which will help to evaluate the con- 


tribution of various classes of transaction to the stability and orderliness of stock price 
movements.””6 
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